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STATEMENT OF THE ISSUES 


Petitioners' ocean freight rates on general.cargo and six| named _ 
commodities were disapproved under section 18(b)(5) after the Commi s- 
sion produced evidence that the same rates were substantially los in 
the reciprocal trade and other competitive trades and that the high 
rates appeared unreasonable and were detrimental to the ee of the 
United States. Petitioners did not come forward with evidence) to show 
that such rates were reasonable or justifiable, on the basis of cost, 
value of service or other transportation conditions. ©The Commission ordered 
Petitioners to set new rates with proper justification. 

In the opinion of Respondents, the issues presented for a are: 

1. Did the Commission apply reasonable standards and criteria in 
determining whether the rates in question were so unreasonably high or 
low as to be detrimental to the commerce of the United States within 
the meaning of section 18(b)(5). 


| 


2. Assuming the rates in question were correctly disapproved, may 


the Commission require a conference to justify the reasonableness of any 


new rates submitted in lieu of those disapproved. 
This case has not been before this Court under the same or similar 
title, however, petitioners' application for a stay of the administrative 


order pending review was heard and denied by a panel of this Court on 


November 21, 1968. 


COUNTERSTATEMENT OF THE CASE 


Petitioners, member lines of the North Atlantic United Kingdom 
Conference (NAUK), have sought review of an order of the Federal 
Maritime Commission issued in Investigation of Ocean Rate Structure 
in the Trade Between United States North Atlantic Ports and Ports In 
the United Kingdom and Eire - North Atlantic United Kingdom Freight 


Conference, Agreement 7100 and North Atlantic Westbound Freight Asso- 


ciation, Agreement 5850, Docket No. 65-45 decided August 20, 1968. 
xs 
(SA 1). . The Commission ordered disapproval of the conference 


rates on certain tariff items because they were found to be so un- 
reasonably high as to be detrimental to the commerce of the United 
States in violation of section 18(b)(5), Shipping Act, 1916 (46 U.S.C. 
§817). (SA 44). : 

The order further required the conference to file new rates on 
those commodities with justification based on cost, value of service 
or other transportation conditions. ( SA 44 ). Jurisdiction to 
review the Commission's decision rests on 28 U.S.C. §2342(3). 

This proceeding was begun by order of investigation and hearing 
of the Commission on December 9, 1965. ( SA2 ). Noting dis- 
parities existing between the inbound and outbound rates on general 
cargo N.O.S. and several individual commodities in the U.S. North 
Atlantic-United Kingdom trade, the Commission exercised its authority 
under section 22, Shipping Act, 1916, to determine if such disparities 


were in violation of any provisions of the Shipping Act, 1916. 


*/ The opinions of the Commission and the hearing examiner are contained 
in the Supplemental Appendix hereinafter referred to as "SA." 


Named as party respondents were the North Atlantic United Kingdom 
Conference (NAUK) and the North Atlantic Westbound Freight Association 


(NAWFA) and their respective member lines. Both conferences set rates 


| 
pursuant to agreements approved by the Federal Maritime Commission under 


section 15, Shipping Act, 1916, NAUK in the eastbound or outbound North 
1/ 
Atlantic trade and NAWFA.in the same trade moving westbound or inbound. 


The Commission specifically undertook to investigate and determine: 
| 

1. Is the outbound tariff rate structure, or any individual 

outbound commodity rate, effectively higher than the in- 

bound rate structure or any individual reciprocal inbound 

commodity rates? 


| 
If such disparities exist, are they detrimental to the 


commerce of the United States, contrary to the public 
interest,.or otherwise in violation of the Shipping Act; 
and, if so, should the conference agreement be modified 
or disapproved under section 15 of the Shipping Act? 


Are any outbound individual commodity rates so unredson- 
ably high as to be detrimental to the commerce:of the 
United States within the meaning of section 18(b)(5) of 
the Shipping Act and, if so, should the Commission dis- 
approve such rates? Are any specific rates in these 
trades detrimental to the commerce of the United States, 
contrary to the public interest, or otherwise in viola- 
tion of the Act? 


Are any of respondents' rates unjustly prejudicial to ex- 
porters of the United States as compared with their foreign 
competitors, in violation of section 17 of the Act, jor do 


they give undue prererence in violation of section 16 first? 
(SA 2). ~ 


| 

| 

1/ = Membership of the conferences is overlapping. Eight of |the ten 
members of NAUK are members of NAWFA. Nine out of fifteen member s 
of NAWFA are members of NAUK. ( SA 3). : 

| 
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The Small Business Administration and the Treastiry Department 
intervened in the Commission proceeding, the SBA being primarily con- 
cerned with high outbound rates preventing small businesses in the 
United States from trading and establishing markets in the United 
Kingdom. The Treasury Department intervened because of its concern 
that high outbound rates are contributing to the serious disequilibrium 
of balance of payments being suffered by the United States partially 
caused by a static balance of trade. 

After two years of investigation and hearings which included the 
results of an exhaustive study by the Commission's Division of Trans- 
port Economics, the Commission concluded that there was no significant 
disparity between the overall rate structureS-of the outbound and in- 
bound conferences. The Commission, however, while refusing to accept 
the examiner’s recommended disapproval of the rates on certain commod- 
ities, agreed with the examiner that the rates on seven tariff items 
should be disapproved because they were so unreasonably high as to be 
detrimental to the United States commerce. These items were rates on 
"general cargo oleae on six specific A 

The Commission held that a rate is Prima facie unreasonably high 
if it is significantly higher than a rate on the same or similar tariff 
item moving in a comparable trade, e.g-, a reciprocal trade (between 


2/ =A catchall classification applying to all commodities for which 
no specific commodity rate is specified in the tariff. 


The six were meat offals, onions, egg albumen, plastic sheeting, 
toys and sleds. 


a TA 


| 
the same ports except in the opposite direction) or a competitive trade 


| 
e.g., (from different but nearby ports of origin to the same /destination). 
The Commission then went on to hold that the statutory harm js committed 

| 
if the conference fails to justify a rate which has been found to be so 


| 
unreasonably high that it is significantly slowing down the movement of 


Unlike the examiner, the Commission did not fix a maximum rate which 


the particular commodity bearing that rate. 


would not violate the statute. Instead, it left the decision to fix the 


level of the new rates to the conference, requiring, however, that a 
| 


service or other transportation conditions. (SA 44). 
On November 21, 1968, this Court denied Petitioners’ request for 


a stay of the Commission's order pending appeal. 


SUMMARY OF ARGUMENT 


In @isapproving certain of petitioners rates under section 18(b)(5), 
Shipping Act, 1916, the Commission has applied a mild sanction in the 
Commission's arsenal of remedies, which the Commission had asserted as 
early as 1935 and which Congress reaffirmed in 1961. 

Section 18(b)(5) in clear and plain language has given the Commis- 
sion the authority to disapprove umreasonably high ocean freight rates 
found to be detrimental to the commerce of the United States. 

The Cammission's application of the statutory standards of section 
18(b){5} and the remedy fashioned was reasonable under the circumstances 
of this case and reflects the generalized knowledge of the agency in 
dealing with problems of the shipping industry. 

The Commission's decision requiring petitioners to come forward with 
evidence of justification is reasonable and in conformity with the 
rules of evidence and other statutory and administrative requirements. 
The standards of justification, cost, value of service or other transporta- 


tion conditions are reasonable, not only because they are accepted widely 


in the transportation industry, but also because the Conference itself 


has told the Commission it applies such standards in determining a rate. 
The requirement that the Conference justify any new rate. submitted is a 
reasonable exercise of the Commission's discretion to effectuate a remedy. 
Because of the foregoing and the fact that the Commission's findings 
are supported by substantial evidence, the order under review should be 


affirmed. 


ARGUMENT 


I. DISAPPROVAL OF RATES 1S AN APPLICATION OF A 
MILD SANCTION IN THE COMMISSION'S ARSENAL OF 
REMEDIES WHICH WAS REAFFFIRMED BY CONGRESS IN 
1961 WITH THE ENACTMENT OF SECTION 18(b)(5). 


| 
| 
1 


Petitioners have rested a substantial portion of their argument 


on the scope of the Commission's authority to disapprove their rates. 
They emphasize that we are dealing here with rates in foreign commerce, 


that Congress, being sensitive to the foreign policy implications of 
rate regulation in foreign commerce, was careful not to empower the 
Commission to exercise public-utility type rate regulation ee where 
rates are set by a statutory body which yield a reasonable or fixed 
rate of return). They also point out that Congress did not! give the 


Commission the power to outlaw rates merely because they are unjust or 


unreasonable. With these contentions we agree. However, Congress did 

| 
give the Commission the power to disallow rates which the Commission 
finds are so unreasonably high as to harm the United Sere ens 
Petitioners' quarrel with the Commission's action must therefore be 
that the exercise of this power in the circumstances of this case goes 
beyond the limits envisioned by Congress when it enacted Sector 18(b) (5). 
We disagree. Furthermore, as we shall show, section 18(b)(5) confers a 


sanction which is in fact considerably less drastic than other remedies 


available to the Commission. | 
| 
| 

A brief review of the Commission's authority with respect to con- 


ference rates will show that section 18(b)(5) was intended to confirm 
| 


| 
the existance of authority asserted by the Commission under section 15, 
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Shipping Act, but was not intended to affect the more stringent sanctions 


available to the Commission under that section. 


A. Authority of the Commission Over Conference 


Rates Under Section 15, Shipping Act, 1916, 
and Application Prior to 1961. 


At the base of the Commission's regulatory authority is an antitrust 
exemption for concerted activity by ocean shipping conferences contained 
in section 15, Shipping Act, 1916. Conference activity, such as setting 
rates, which is at issues here, is allowable under section 15, which pro- 


vides, in part, | that common carriers file and secure Commission approval 


of agreements “fixing or regulating transportation rates or fares." The 


concession given, however, is not absolute. The statute gives the 
Commission authority to: 

disapprove, cancel or modify any agreement . . . that it 

finds to be unjustly discriminatory or unfair, as between 

carriers, shippers, exporters, importers, or ports; or be- 

tween exporters from the United States and their foreign 

competitors, or to operate to the detriment of the commerce 

of the United States or to be contrary to the public interest. . .. 
This provision clearly demonstrates that Congress, in providing an 
antitrust exemption, was fearful of abuse and thus created the Commis- 
sion as the regulatory body to closely scrutinize and control the vast 
power granted to the conferences. See, Federal Maritime Commission v. 
Swedish American Lines, 390 U.S. 238 (1968). In the exercise of its 
authority, the Commission, in furthering the public interest, has de- 
manded a high standard of conduct from the conferences. Where conference 
activity falls below that standard, the Commission is free to retract 


the authority granted by disapproving their conference agreements. Short 


of disapproval, the Commission can, in its discretion, exercise its 


authority through several remedial provisions, such as opening a rate 


| 
(disapproving the conference authority to set a particular rate), Im- 
| 


| 
position of Surcharge by the Far East Conference, 9 F.M.C. 129 (1965), 


remanded for further hearing per curiam in an unreported opinion, or 
4/ 


disapproving a rate under section 18(b)(5) as was used here. 
| 


The conference activity in this case of setting unreasonably high 
rates to the detriment of the United States exporters is exemplatory of the 


type of abuse which the Commission is charged with preventing, Here the 
| 
Commission, by applying section 18(b)(5), chose to exhaust a mild, “alter- 


native solution" to remedy the existing evil. See, Calcutta East Coast of 


India and East Pakistan/U.S.A. Conf. v. Federal Maritime Comsesstons __App. 


| 
D.C.__, 399 F.2d 944 (1968). This, however, does not preclude] the future use 
of a more stringent remedy, such as opening a rate, or even the ultimate wea- 


pon of disapproval of the conference agreement itself if the conference 


$$ 


4/ ‘The authority of the Commission to disapprove rates or a con- 
ference agreement is clearly consonant with the regulatory policy 
envisioned by Congress. The Alexander Report (H.Doc. No. 805, 63rd 
Cong., 2d Sess. (1914), which was the foundation of the /Shipping 
Act noted at page 147: 

| 
While admitting their many advantages, the Committee | 
is not disposed to recognize steamship agreements and 
conferences, unless the same are brought under some form 
of effective government supervision. To permit such | 
agreements without government supervision would mean | 
giving the parties thereto unrestricted right of action. 


* * * 

| 

The purpose of the law should be to protect the shipper 
against any unreasonably high rate which the lines may 
have within their power, by virtue of their agreements 

and conference arrangements, arbitrarily to impose in 
the absence of governmental supervision and control, 


See also, Volkswagonwerk v. Federal Maritime Commission, et al., 
390 U.S. 261 (1968). 


=tys 


5s/ 
conduct is found to be contrary to the public interest. Clearly, the 


Commission's approach here should dispell any fears, as petitioners 
would suggest, that the Commission has exceeded its statutory authority, 
when compared to the other remedies available to the Commission. 

Prior to the enactment of section 18(b)(5), the Commission had 
on several occasions asserted its authority under section 15 to dis- 
approve conference rates or even a conference agreement where rates 
Set pursuant to ithat agreement were found to be so unreasonably high 
as to be detrimental to commerce. It asserted this authority as early 
as 1935 in Edmund Weil, Inc. v. Italian Line "Italia," 1 U.S.S.B. 395 
(1935). 

In Pacific Coast River Plate Conference Agreement, 2 U.S.M.C. 28 
(1939) the Commission pursuant to the authority of section 15 so ruled. 
However, the Commission did not disapprove the conference agreement in 
that case because the practice of charging an unreasonable rate had 
ceased and a new lower rate was in effect. See also, Cargo to Adriatic, 
Black Sea, and Levant Ports, 2 U.S.M.C. 342, 347 (1940). In Imposition 
of Surcharge by the Far East Conference, supra, the Commission summarized 
several of the cases where it had asserted authority under section 15 
S/ See, Calcutta, supra, where this Court found that Congress intended 

the Commission to exhaust less far reaching solutions before taking 

the ultimate step of disapproving the conference agreement in the 
circumstances of that case. The less drastic remedy which it noted 
was available was the opening of the commodity rate there involved. 

Here the Commission chose even a less stringent remedy in requiring 


disapproval of certain rates, allowing the conference to reset the 
rates at a reasonable level. 


to disapprove rates. They noted that under section 15 the Commission 


could not only disapprove or modify a conference agreement, But could 


also act against an individual offending rate, by withdrawing its = 


approval of action in concert with respect to that rate. 
The foregoing discussion clearly shows the Commission's jauthority 
to disapprove conference rates even prior to the enactment of section 


18(b)(5) in 1961. The addition of that section merely reinforced this 


authority. 
| 


B. Enactment of Section 18(b)(5) in 1961. 


| 


In 1961 the Shipping Act was amended by P.L. 87-346. The amendment 


followed the Supreme Court's ruling in Federal Maritime Commission v. 


| 

Isbrandtsen Co., 354 U.S. 481 (1958), which raised serious doubts whether 
6/ 

the Shipping Act authorized the use of dual rate contracts. |The 1961 amend- 


ment, among other things, amended section 14(b) legalizing the use of 
| 


dual rate contracts under certain conditions. 


Senator Kefauver who proposed the provision in the Senate which 
ultimately was enacted as section 18(b)(5) intended the provision to 


be one of the safeguards against conference abuse of the monopoly power 


| 


resulting from the use of the dual rate contract. He noted: 


If, then, we must increase monopoly power in ocean shipping 
by authorizing the dual-rate system, let us at least impose 

a minimum ceiling on the extent to which such power can’ be 
wielded to the detriment of American industry. This is/ what 
my amendment does. It acknowledges that these monopolies can 
set high rates - even unreasonably high rates. But, the rates 


| 
6/ The dual rate contract allows a conference to apply a lower contract 
rate to shippers who exclusively ship on conference carriers. 
-ll- | 


must not be so unreasonable as to be detrimental to the 
commerce of the United States. 7/ 


The legislative history of the section clearly demonstrates that 


Congress intended to codify the earlier Commission decisions allowing 
8/ 
the disapproval of specific conference tariff rates. 


Z/ Index to Legislative History of the Steamship Conference/Dual Rate 
Law, P.L. 87-346, S.Doc. No. 100, 87th Cong., 2d Sess. (1962), p. 
425. (hereinafter referred to as Index). 


The provision enacted as 18(b)(5) was originally proposed as an 
amendment to section 15. See, H.R. 4299, Index, p. 62. The House 
Subcommittee recommended deletion of that part of the original bill 
which would have allowed the Commission to set "a reasonable maximum 
Or minimum rate” once a rate had been found detrimental to commerce. 
Index, pp. 77, 151. In its report the Subcommittee although favoring 
the aims of the provision felt that it would be "unworkable." Index, 
p- 131. The bill as passed by the House deleted the questioned 
language, but retained language almost identical to the statute as 
enacted. The provision as passed by the House was still embodied in 
section 15. Index, pp. 161, 167. In the Senate the Subcommittee de- 
leted the provision from the bill explaining that the existing autho- 
rity asserted by the Commission was adequate and that the added pro- 
vision would be an unwise intrusion into foreign affairs. Index, pp. 
217, 224-225. In the full Senate, Senator Kefauver resubmitted the 
provision as an amendment to section 15. Index, pp. 424-429. He 
explained the amendment as follows: 


This amendment restores language originally contained 
in the Bonner bill. Its purpose is to provide the new 
Commission with authority to protect shippers against 
excessive rates established in dual-rate contracts or in 
conference tariffs on a noncontract basis. It would also 
permit the Commission to safeguard other carriers or ports 
from discriminatory rates when set at noncompensatory levels. 

The language was dropped by the Commerce Committee largely 
at the insistence of the foreign lines which objected to an 
extenstion of Federal jurisdiction over international rate 
levels. Far from a novel extension, however, the language 
in the amendment merely codifies existing administrative in- 
terpretation of the Shipping Act of long standing, wherein 
the Commission's predecessors have declared unreasonably low 
or high rates to be detrimental to the commerce of the United 
States in violation of Section 15 of the Act. (See, Edmund 
Weil v. Italian Line “Italia” (1 U.S.S.B.B. 395, 398 (1935)); 


[8/ Continued on following page]. 
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It is equally clear that Congress, by not deleting the pertinent 
g/ | 
language in section 15, which empowers the Commission to disapprove 


| 
or modify conference agreements, intended to allow the Commission to 


retain the more drastic sanctions of opening rates and disapproving a 
10/ | 
conference agreement, where necessary. 


| 
8/ Continued. 
Seas Shipping Co. v. American South African Line, Inc. 
(1 U.S.S.B.B. 568 (1936)); Pacific Coast-River Plate | 
Brazil Rates (2 U.S.M.C. 28 (1939));:Secretary of 
Agriculture v. N. Atlantic Cont'l. Frt. Conf. (4 F.M.C. 
706, 739 (1955)).). 
While no one would seriously advocate internationa 
rate control by the Commission, a minimum of supervision 
over excessive or unduly low rates in our foreign commerce 
is essential for the protection of American shippers, 
carriers, and ports, particularly inasmuch as the uitimate 
effect of the legislation now under consideration will be 
to augment the influence and power of the conferences). 
Moreover, the Senate's elimination of this language from 
the bill will not doubt be used by the conference lines 
at some future date as an argument that Congress has by 
implication repealed the power to control such rates which 
the Commission's predecessors have openly asserted for over 
25 years. Index, p. 427. 


After the amendment was accepted by the Senate, Index, pl. 428, 
the House-Senate conferees moved the provision from section 15 
to its present repose in section 18(b)(5). Index, p. 443. 


| 


See Appendix. 


By making the new provision (section 18(b)(5) apply to "common 
carriers," as well as conferences, Congress extended the authority 
beyond a codification of the earlier cases. The Commission's 
authority now applies to rates of individual or non-conference 
carriers as well. 


Petitioners ‘seek to obfuscate the issues here by implying that the 


Commission, by disapproving certain of their rates, has embarked on a 


policy of day-to-day supervision over rates in the foreign commerce 


of the United States. They cite the legislative history to show congress- 
tional fears that the Commission would begin to use such rate setting 


authority in foreign commerce as it would in the domestic commerce under 
11/ 
the Intercoastal’ Shipping Act of 1933. They further rely on the dele- 


tion of the original proposal to allow the Commission to set minimum or 
maximum rates after a rate has been disapproved. Armed with these pro- 
visions, they say the "inherent limitations” of section 18(b)(5) only 


give the Commission the authority over rates in the foreign commerce 
12/ 
in extraordinary circumstances. 


Petitioners are correct in noting that Congress did not intend to 
give the Commission day-to-day “public utility” type authority over rates 
in the foreign commerce. However, the words of section 18(b)(5) clearly 


show that Congress intended to give the Commission authority to 


IT 


li/ in the domestic commerce the Commission clearly has authority similar 
to that of 'the Interstate Commerce Commission to approve rates which 
are set by the carriers themselves rather than a statutory body. 


Petitioners cite portions of the legislative history to show that 
Congress intended that the Commission could only disapprove rates 
which were "exorbitant" or “irrational.” The Commission accepted 
these words as synonyms of unreasonable on the basis of dictionary 
definition. ( SA 30 ). As is noted in Point Il, infra, the 
failure of the conference to come forward with evidence to rebut 

the prima facie finding of unreasonableness prevented the Commission 
from determining if the rates in question were not in fact "unrea- 
sonable," “exorbitant” or “irrational.” 
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disapprove rates after findings of “inreasonableness and detriment to 
13/ 
commerce. 


Not in issue here is the question of under what circumstances may 


the Commission in the exercise of its authority to fashion a| remedy 


| 


when it has found a violation, prescribe a permissible’ rate.’ For 


in this case the Commission refused to accept the examiner's! recommen- 


dation to set maximum rates which would be reasonable. However, the 
| 


Supreme Court has upheld the Commission's authority to set rates to 


remedy an unlawful situation where appropriate, notwithstanding the 


absence of express statutory authority, California v. United! States, 
Galiformia vy. United states 


320 U.S. 577 (1944). | 
| 
It being clear that the Commission has authority to disapprove 


| 


rates ,the only relevant inquiry is whether the Commission exercised 
its authority in a reasonable and lawful manner. Points II bod Ill 
are intended to demonstrate to the court that such authority) was 

exercised in a reasonable fashion, and in accord with all legal re- 


quirements placed on an administrative agency fulfilling its) statutory 


mandate, 


| 


C. Congressional Appraisal of the Authority Granted 
in Section 18(b)(5) and Application by the Commission 


in Other Cases. 
| 


| 
Not long after the enactment of section 18(b)(5), the Joint Economic 


Committee of Congress conducted a two-year study of the effect of ocean 
| 
13/ Ratemaking initiative and responsibility still rests with the con- 
ference. All that the Commission has done here is to say that when 
the conference sets rates which have been found to be so unreasonably 
high as to be harmful to U.S. commerce, the conference must set new 
rates with appropriate justification. 


= 15 '- 


| 
| 
| 
| 
| 
i 


15 
freight rates on the balance of payments.—‘In the course of their study, 


the Committee had occasion to indicate its understanding of the scope 
of the Commission's powers under section 18(b)(5). Tt asserted that 


the Commission has the power under that section: 


[To order every conference whose outbound rates 
appear too high or every conference whose inbound 
rates appear too low to justify those rates. Tf 


they fail to justify them, and if the rates are 
found to be detriméntal to U.S. commerce, the 


Commission should disapprove the rates or issue an 
order under section 15 of the Shipping Act to show 
cause why the conferences themselves should be not 
disapproved. Joint Report Pp. 3,29 (Emphasis 
supplied). 


in Iron and Steel, Rates-Export/Tmport, 9 FMC 180 (1965), the Commis- 
sion undertook to investigat inbound-outbound rate disparities on the 
important iron and steel rates. Petitioners in the present case 
{NAUK} were party respondents to that proceeding along with several 
other conferences and carriers. The proceeding was specifically to 
determine whether the higher outbound rate was so unreasonably high 
so as to be a detriment to commerce within the meaning of sectiors15 
and 18(b)(5)} and whether the disparity is "unjustly" prejudicial to 


exporters of the U.S. as compared with their foreign competitors +2! 


15/ See Report, Joint Economic Committee, Discriminatory Ocean Freight 
Rates and the Balance of Payments, S.Doc. 1, 98th Cong., lst Sess. 
(1965). (hereinafter referred to as Joint Report). 


See section 17, Shipping Act, 1916, set out in pertinent part in 
the appendix. Although the examiner in the case at bar found vio- 
lations of section 17 for two named commodities, the Commission 
did not rely on this section in its decision. However, it should 
be noted that this is another remedial provision available to the 
Commission in the appropriate circumstances. For application of 
section 17. See, California v. United States, 320 U.S. 577 (1944). 


6h 


The Commission could not find any violation within the statutory standards 
because rates were either not Comparable or the record did hot show detri- 
i7/ | 


ment to U.S. commerce. 


Although the Commission did not find the disparity sufficient to 
violate the statute, it did announce in accordance with 0 ee 
directive that if a rate were found to be unreasonably high so as to 
have a detrimental effect on commerce (that tonnage is handicapped in 
moving), "the carrier would be required to justify the level of the 
rate by showing that attendant transportation circumstances require that 


the rate be set at that level." 9 F.M.C. at 191-192. a 

In Outbound Rates Affecting Export High Pressure Boilers, 9 F.M.C. 
441 (1965), the Commission extended the justification theory to competi - 
tive or the so-called triangular trades where a disparity exists between 


| 
foreign port to foreign port as compared with U.S. port to the same 


foreign destination. Thus, even though transportation condi tions may 


| 
have been different, once there was evidence of detriment to commerce 


| 
from the high rate the carriers were required to come forward| with evi- 
dence that the trades were too dissimilar for comparison or justification 
that the outbound U.S. rates were not unreasonable. 


Consequently, where a rate disparity is shown between a | 
rate from a foreign port to the Same destination on sim- 
ilar commodities and the movement of goods under the 
higher rate has been impaired, the carrier quoting the 
rate for the U.S. should demonstrate the reasonableness 
of the rate by Showing that the transportation conditions 
in the two trades are not the same in material respects 


re | 


| 
12/ Factors other than high ocean freight rates were considered to be 


responsible for the decline in American Steel exports, namely high 
Production costs. 


Sportation circumstances require 
rate be set at that level. 9 F.M.C. at 458, 


Here again, because of a difficulty in finding comparable rates and 


the absence of 9 showing of detriment to commerce from a higher outbound 


U.S. rate, the Commission concluded that no violation had been made out28/ 


In another case involving section 18(b) (5), Investigation of Rates in 
the Fi Kong-United States Atlantic and Gulf Irade, Docket No. 1083, de- 
SSE Rie~tnited States Atlantic and Gulf Trade 


cided Noverber 3, 1967, 9 Pike and Fischer, S.R-R. 760, the Commission was 


19/ 


disapproval of rates which were unreasonably low. 
ii. THE COMMISSION'S APPLICATION oF SECTION 18(b)(5) TO THE 
caus i QUESTION IS REASONABLE AND IS SUPPORTED By 
SUBSTANTIAL EVIDENCE. 

In the enactment of section 18(pb) (5), like many other statutes 
delegating administrative authority, Congress has set forth generalized 
Standards for Sperone by an administrative body. By so doing, Congress 
has vested the See agency with the discretion to interpret these 
Standards on a day-to-day, case-to-case basis. In exercising this dis- 
cretion, such agencies are intended to use their expert judgment or 


particularizeda knowledge when applying the standards to individual 


SS 


18/ The boilers in 
specification. 


were competing with 
was hampering U.S. 


19/ This case is now review in this Court, 
Federal Maritime Commission, et al, No. 21,752. 


NI Si 


“. 
. 


situations. See Federal Maritime Board v- Isbrandtsen Co., 356 U.s. 481, 
520-521 (1956) (dissenting opinion); cf. Atlantic Refining co. v. Federal 
Trade Commission, 381 U.S. 357, 367-368; Udall v. Tallman, 380 U.S. 1,16 
(1965); National Labor Relations Board v. Hearst Publications, 322 U.S. 
111, 130 (1944). In its review of an exercise of such discretion, the 
courts should give due deference to the agency expertise, cf. Console Vv. 
Federal Maritime Commission, 383 U.S. 607 (1966); & Hoy v. United 
States, 300 U.S. 297, 303-304 (1937); Atlantic Refini ra, 381 U.S. 
at 367-368. ! 

Here, we submit, the Commission was reasonable in using its generalized 
experience in the shipping industry to apply the statutory standards of 


"unreasonably high rates" and "detriment to commerce.” Furthermore, the 


Commission's findings are supported by substantial evidence. 


| 
1 
| 
| 
| 
| 
| 
| 


A. Unreasonableness. 


The record shows that in the reciprocal trade there was a disparity 
| 


of rates between the inbound and outbound traffic. Upon finding that the 
attendant costs of transporting, loading and unloading were efmitarso/ the 
Commission found that the outbound rates were significantly higher and, 


therefore, appeared to be unreasonable. It then considered the impact of* 


these rates on commerce and, upon finding the necessary ceeres of harm, 


afforded the Conference the opportunity to explain the disparity in rates 


on the basis of familiar transportation standards, costs, value of service 
| 


| 
20/ The Commission found that fees for loading were slightly higher than 
unloading in a given locale, and that such costs were slightly higher 


for outbound traffic, but that this slight differential in/no way 
accounted for the disparity in rates. (SA 12). 
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or other transportation conditions. The reasonableness of this requirement 
is based on the fact that the evidence to justify reasmableness lies 
solely within the hands of the Conference and its member lines. The con- 
ferences failed to come forward with the evidence to rebut the appearance 
of umreasonableness and it was concluded that,absent any justification 

the rates were prima facie unreasonable, and because detrimental to 
commerce, were disapproved. 

A similar procedure was followed to determine unreasonableness in a 
@isparity between the outbound U.S./U.K. rate and the competitive trades, 
Canade/U.K. and U.S./Continental Europe. Evidence was first received of 
a disparity between the outbound U.S./U.K. rates and one of the competitive 
trades. Noting similarity in distance and attendant costs of loading and 
unloading, it was assumed that the costs of transportation were the same 
for both trades.' The existing disparity appeared to be significantly 
higher and, therefore, unreasonable. After a finding of detriment to 
commerce, the Conference was given the opportunity to come forward with 
evidence to show that costs of the two trades were dissimilar or to rebut 
the appearance of unreasonableness by justifying their rates on the basis 
of cost, value of service or other transportation conditions. The 


evidence of unreasonableness here again is within the knowledge of the 


member carriers of the Conference who, in many cases, ply the competitive 


| 
' 
| 
| 


21 | 
trades auf as well as the subject trade, and again they failed to come for- 


ward, thus forcing the finding that their rates were prima facie un- 


| 
| 
i 


reasonable. 


Petitioners have chastised the Commission for not taking into con- 
sideration the rates on the same tariff items charged by other conferences 


in other trades. 


| 
i 
| 
| 
j 
| 
| 


| 

2i/ The Conference claims to have no information as to attendant costs 
in the two competitive trades. Such an argument is untenable where 
NAUK members are also members of conferences in the competitive 
trades. Four of the member lines of NAUK were also members of the 
North Atlantic Continental Conference and five of the NAUK carriers 
were members of the Canada/U.K. Conference. Croner's World 
Dictionary of Freight Conferences, (4th ed. 1969) Pp. 84 206,135. 


According to petitioners, the Commission has the burden oe proving 
by evidence that there is no basis for a significant difference in 
rates between either the reciprocal or competitive trades. In 
other words, even though the same commodity may be carried fron, 
e.g. New York to London and London to New York (the reciprocal 
trade) and the rate is significantly higher from New York to London, 
the Commission must establish by independent evidence that costs 
and transportation conditions do not warrant the difference in 
rates. Generalized knowledge of the shipping industry and common 
sense, we submit, plainly, supports an assumption that the two 
rates should not be significantly different. These also support 
the same assumption with respect to the competitive trades. 
Furthermore, as noted above, the explanation for this cape 
rests with the Conference and its members. 


When the Commission attempted its comparison, it sought to find a trade 
where costs, distance, volume and competitive factors bore the closest 
resemblence. The obvious place to begin was the reciprocal trade where 


such factors were most comparable. It then sought out other competitive 


trades and found that Canada/U.K. and U.S./Continental Burope were the 


most comparable competitive trades. The Commission'was in.no way aided by NAUK 
in-finding comparable trades.The Conference merely continued its assertion 
that nome of the competitive trades were comparable. Thus, petitioners 
are now complaining that the Commission should have compared other 
trades when all along they have said such comparison is invalid and 
refused to show how any of the competitive trades were similar or dis- 
Similar. That petitioners have found rates higher than NAUK in other 
trades is not alarming. What petitioners have failed to show are the 
accompanying factors which cause such rates to be set at such high levels. 
Because petitioners comparison chart is confusing, the chart in the 
appendix to this brief will show each.rate disapproved, and the comparative 


rate. relied on by the Commission for*its findings. 


B. Detriment to Commerce 

Under the Commission's interpretation, the second element necessary 
for disapproving rates under section 18(b)(5) is evidence that an un- 
reasonably high - rate . is detrimental to the commerce of the United 
States. The Commission. interpreted "detriment” to mean "something harm- 
ful" to commerce. This definition could include any-significant factor 
impairing the movement of cargo. In so interpreting,the Commission re- 
fused to limit itself to the definition proposed by the Conference, "a 
rate which prevents cargo from moving.” This narrow definition, they 


noted, was, of course, detrimental to commerce. The Commission's inter- 
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pretation of detriment is a reasonable interpretation of the statute which 
| 


should be given great weight by a reviewing court. City of Los Angeles-v. 
Federal Maritime Commission, App. D.C. 2385 F2d 678, 681 
(1967). Whatever may be the difference in the standard eae by pe- 
titioner, from that announced by the Commission, it is abundantly clear 
that even under the standard petitioners desire, the result would be the 
same. The findings of detriment as to each rate aisepproved| were 
supported by testimony that the high rates were preventing the movement 


of cargo. 


Petitioners also contest the Commission's finding that the dis- 


approved rates were detrimental to commerce on the ground that the findings 


were not based on substantial evidence. 


The test of substantial evidence, as established by the |Supreme Court, 
is "such relevant evidence as a reasonable mind: might accept as adequate 


to support a conclusion." Consolo v. Federal Maritime Commission, 


383 U.S. 607, (1966). In that decision, the Court noted: 


| 
This is something less than the weight of evidence and the 
possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency"s finding 
from being supported by substantial evidence. 383 U.S. at 620 


\\ 
‘ . S| 
i Gini als re Women GAGS Spann secon ae pete 


| 

“The: zesord feflects an> n- abundancer of detriment to ‘somerce. 

The Commiseton found: thatt the general: éargo.. pace tn 

N.0.S. rate was. not am inactive or "paper-ratelbut wasused ‘frequently.:: 

Because of the high N.0.S. rate, small shippers were found po nave been 
prevented from exporting commodities not listed in the tariff \because 

they lacked the bargaining power to negotiate a lower rate. The 

Commission noted: 

The high NAUK general cargo N.0.S. rate places the onus on a 
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prospective shipper whose commodity is not listed in the Can- 
ference tariff to demostrate that the commodity rate should be 
lower than the N.0.S. rate. The Shipper is usually in an un- 
favorable position to justify a particular rate, as compared 

to the Conference, because of lack of economic pressure and lack 
of-experience. The expert testimony also demonstrated that it 
is psychologically forbidding and disturbing for shippers, parti- 
cularly small shippers, to try to convince a shipping Conference 
that the $70.75 N.0.S. rate should be, say, a $40 commodity rate. 
Rather than undertake this burden, they often simply decide 
against exporting the commodity. (SA 17). ~ 


Petitioners argue that they have acted favorably on a majority of 
shipper requests for lower rates. This is not an adequate reason for 
allowing a high N.0.S. rate. The Conference admittedly does not have any 
established procedures for applying the criteria on which they allege a 
rate is based. ( SA 22A ). As noted above, small shippers 
have no bargaining position and are left at the mercy of the Conference 
who may reject or approve a request for reduction. Furthermore, the 
Conference statistics of "favorable action” on requests are misleading. 


These figures in no way reflect the number of shippers who did not apply 


for a reduction,| but merely decided not to export once they were tala 


that the applicable rate for their product would be the N.O.S. figure. 
The figures also fail to show exactly what "favorable action” means. It 
can be assumed that "favorable action” would include any reduction, how- 
ever minimal it might be. Thus, a reduction of $1 from a rate of $100 
would be "favorable action”, but in no way would help a shipper increase 
his exports. 

A specific ‘example of detriment from the high N.0.S. rate, noted by 
the Commission, was the rate on sleds. Originally, the rate on this 
commodity was set at $32.50. In 1966, the rate was deleted from the NAUK 
tariff. Because of this high rate, one U.S. sled manufacturer did not 


export sleds during that year. The examiner noted: 


-%u— 


| 
| 


While the Conference Chairman testified that he intended | 
what the rate on "toys", $35.50, apply when he eliminated 
the "sled" rate, this actually did not happen. One of | 
the Conference carriers quoted the $70.75 rate....and even 
the Chairman, in the course of correspondence resulting | 
from....(the shippers) protest, appeared to tacitly agree 
that $70.75 was the new rate. (SA 93A). 
| 
Notwithstanding the merits of the alleged mistake, it is evident that the 
i 
| 
Egg albumen is a commodity with respect to which the Commission 


high N.0.S. rate prevented the export of sleds. 


found that competition for markets is keen. U.S. exporters operate 

on a low profit margin. Shipper testimony established that al lower rate 
| 

would increase export sales dramatically. Meat offal was found to have 


a higher rate outbound than both the inbound and the U.S./continental 
Europe rate. Evidence demonstrated that the rate to the continent was 
less even though a liner carrying the commodity to both the U.K. and the 
continent unloaded in the U.K. first. Shippers testified that a rate com- 


| 
parable to that charged to the continent would result in sales not made 
| 


under existing rates. (I.D. 21). | 


| 
Onion exporters testified that the rate applicable to their major 
i 
competitors in Canéda resulted in a loss of exports from the v. S.A 


similar complaint was made by toy exporters in the U.S. who, Ss some cases, 


| 
shipped out of Canada, or leased their patents to Canadian manufacturing 
\ | 
st 
Exporters of plastic sheeting testified that the failure! of the NAUK 


| 
tariff to provide a sliding scale of rates for different grades of the 


firms which, in turn, exported the commodity. (SA 94a). 


sheeting had hampered exports. In order to compete in the U.K.5- they 
stated that a lesser rate on lower value vinyl would be required. 
As was previously noted, the elimination of the sled rate forced that 


commodity to assume the N.O.S. rate, which testimony established, had pre- 


| 
vented export. The Conference offered the testimony of expert witnesses 


| 
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which sought to explain the loss of export sales on the basis of 
factors other than the high ocean freight rate. The Commission, how- 
ever, in considering the entire record, was of the view that the rate 
was an important factor, even though there may have been other contri- 
buting factors which affect the movement of cargo. 

It can thug be seen that the Commission's findings of detriment 
are clearly supported by "substantial evidence.” The Conference says this 
is not so, because there is a lack of shipper complaints showing the NAUK 
rates were impeding exports. The Commission noted that findings under 
section 18(b)(5) do not depend upon the "quantum of shipper vehemence 
in the record.”'( Sa 28  ) Such a construction is certainly reasonable 
under the circumstances. The Commission camnot be expected to parade 
scores of shippers to the stand to testify that petitioners’ high rates 
were impeding their BIR Ro was clearly demonstrated by the 
shippers who did testify. It should also be noted that finding shippers 
who are affected by high rates is difficult. Many shippers, expecially 
the smaller ones, merely decide not to export. once they are advised of 
the high rates. Onl on rare occasions do such shippers either complain 


to the Commission or, for that matter, to the conferences. ( SA 66A ). 


23/ If petitioners’ argument were accepted, section 22, Shipping Act,1916, 
would be rendered a nullity. Under that section, one shipper can 
file a complaint and prove a violation of law by his own testimony. 
If the Conference were correct, no single complaint could ever prove 
a case. 


The requirement that petitioners set new rates and come forward with 


justification is also reasonable. Absent such requirement, the 


Commission would be powerless to effectuate a remedy. The Conference 
could merely make minimal reductions in their new rates, and ‘the Commis- 
sion would be forced to re-initiate a proceeding to determine if the 
new rate is so unreasonably high as to be detrimental to comerce. 

It is clear that such a result is unacceptable. By requiring justifica- 
tion far the new rates, the Commission is fashioning a remedy ‘to deal 


with an existing problem. See California v. U.S., 320 U.S.577 (194%) . 


III. THE COMMISSION'S DECISION REQUIRING THE CONFERENCE 
TO COME FORWARD WITH INFORMATION TO JUSTIFY THEIR 
RATES {IS A REASONABLE ALLOCATION OF THE BURDEN OF 
GOING FORWARD AND IS CONSISTENT WITH THE ADMINIS- 
TRATIVE PROCEDURE ACT AND THE COMMISSION'S RULES 
OF PRACTICE. 


Petitioners have attacked the procedures used by the Commission 
in this case on any array of legal grounds, most of which deserve little 
Or no comment. At the outset, it should be noted that the Commission 
must have the ability to fashion a remedy in exercising its administrative 
authority. As Justice Frankfurter noted in California v. United States, 
320 U.S. 577, 584 (1944): 

Finding a wrong which: it is duty-bound to remedy, the 

Maritime Commission, as the expert body established by 

Congress for safeguarding this specialized aspect of 


the national interest, may, within the general frame- 
work of the Shipping Act, fashion the tools for so doing. 


A. The Procedure by Which the Commission Allowed the Conference 
to Come Forward with Evidence of Justification Is in Confor- 
mity with Established Principles of Administrative Law. 


By allowing the conference to come forward with evidence of justi- 
fication, the Commission has made every reasonable effort to allow the 


conference to explain why the rates were so high. At each point the 


conference refused to produce information. Instead of explaining, they 


contested the Commission's authority to require explanation. 
Conference reluctance to provide information is certainly not new 
to the Commission. Lack of cooperation and lack of information has 


seriously hampered the Commission's regulatory effort for years. 
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Conferences and carriers domiciled abroad have resisted the 
Commission's subpoena power in a long series of cases. See, Ludlow v. 


DeSmedt, 366 F.2d 464 (2d Cir., 1966), cert. denied, 385 U.S./944 (1966); 


| 
Kerr S.S. Co. v. Federal Maritime Commission, 284 F.2d 61 (2d'Cir., 1960); 


Montship Lines Ltd., 111 App.D.C. 160, 295.F.2d 147 (1961); Federal 


| 


Maritime Commission v. E.G. Caragher, 364 F.2d 709 (2d Cir., 1966); 


Pacific Westbound Conference v. Federal Maritime Commission, B32 F.2d 


49 (9th Cir., 1964). See also, Joint Economic Committee Report, page 


32, "Resistance to Regulation." If the Commission is to carry out its 
statutory mandate, it cannot be forced to wear blinders as Petitioners 
argument would require. The Commission has been charged by Congress 
with the task of dealing with unreasonably high rates which threaten 
harm to U.S. commerce. Information as to reasonableness is extremely 


important for the Commission to fulfill this task. Under the circum- 


stances of this case, it is clear that the procedure used by the Com- 


| 
mission was exceedingly reasonable. | 
| 


The procedure through which the Commission has fashioned a remedy 
in this proceeding is not new or unique. As was previously epraed out, 
identical procedures were used by the Commission in the Iron land Steel 
and Boiler cases. In several cases the Interstate Commerce Couni ssion 
has applied a similar procedure where a disparity in a reciprocal 


trade exists. In Davies v. Railway Express Agency, Inc., 263 1.C.C. 
| 


635, 637, 638.(1945), the Interstate Commerce Commission noted: 


While the rate in one direction is not necessarily a 

measure of the reasonableness of the rate in the op- 

posite direction, yet it is incumbant on carriers to 

justify a substantial difference in such rates. 
See also, Arkansas Plant Food Co. v. St. Louis S.W. Ry. Co., 315 1.C.C. 
680 (1962); New Process Gear Corp. v. New York Central Ry. Co., 281 1.C.C. 
701 (1951). 


B. The Commission's Procedure Requiring the Conference to 
Come Forward with Evidence of Reasonableness Is in Ac- 


cordance with the Settled Rules of Evidence, the APA 
and the Commission's Own Rules of Practice and Procedure. 
Petitioners attack the Commission's requirement that they come for- 
ward with evidence to show reasonableness of their rates as violative 
of the Administrative Procedure Act, 5 U.S.C. 556(d) and the Commission's 
own rules of practice, Rule 10(0o), 46 C.F.R. 502.155. The APA provides: 


Except as otherwise provided by statute, the; proponent 
of a rule or order has the burden of proof. 


The corresponding provision in the Commission's rule is to the same effect. 
Petitioners interpret these provisions to mean that a complaining 
party not only carries the burden of proof, but also the burden of 
going forward with evidence. (Pet. Br., p. 28). Such an interpretation 
is clearly erroneous, and is at odds with the traditional rules of 
evidence, which were not intended to be altered by the APA or the Com- 
mission's Rules of Practice. 
Regardless of where the burden of proof rests, the applicable 


evidentiary principle here is that a party has the burden of going 


forward with evidence which lies peculiarly within his knowledge or 


control. See, United States v. New York New Haven & Hartford Ry. Co., 


355 U.S. 253, 256 N. 5 (1957) where the Supreme Court noted: 


The ordinary rule based on considerations of fairness) 
does not place the burden upon a litigant of establishing 
facts peculiarly within the knowledge of his adversary. 


Professor Wigmore has stated the principle as follows: 


The burden of proving a fact is said to be put on the 
party who presumably has peculiar means of knowledge. | 
9 Wigmore, Evidence §2486 (3d Ed., 1940). (Emphasis supplied). 
Nothing in the legislative history of the APA or the Commission's 
rules gives any indication that the traditional burdens of | producing 
evidence were to be altered. In NLRB v. Mastro Plastics Corp., 354 
F.2d 170 (2d Cir., 1965), cert. denied, 384 U.S. 972 (1966), it was 
squarely held that the Administrative Procedure Act was not intended 
to disturb the traditional allocation of the burden of going forward 
with evidence between parties to adjudicative proceedings. | That was 
a case to enforce an NLRB batk pay award. Objection was made to the 
i 


Board's placing the burden on employers of proving that jobs were not 


available for all discriminatees during the back pay period. The 


Court stated: 
We agree with the Board's contention that the burden of 
going forward with evidence on job availability at the 


employer's plant should be placed on the employer. in 


t ved, 
+ + - To establish that an employer has reduced or adjusted 
his business to an extent eliminating the job of a discrimi- 
natee requires careful analysis of the books and records of 
the employer during the back pay period. Of course the Board 
has access to these records, but it is the employer who kept 
the records and who therefore is able to explain them land 
interpret any ambiguities they may contain. 354 F.2d at 176 
(citations omitted). (Emphasis supplied). 


Particularly appropriate here is the language of the Supreme Court 
in Federal Maritime Commission v. Swedish American Lines, 390 U.S. 238 
(1968) which recognized the principie that a conference may be required 
to come forward with information exclusively within its possession; 


It is not unreasonable to require that the conference 
adopting a particular rule to govern its own affairs, 
for reasons best known to the conference itself, must 
come forward'and explain to the Commission what those 
reasons are. 390 U.S. at 246. 


In reply to a similar contention by the conference in this case, the 
Commission set out exactly how the burdens of producing evidence should 


be allocated: 


In the context of this proceeding, we believe that a party 
may show that a rate appears to be unreasonable by reference 
to a lower rate on a similar commodity which moves in 4 re~- 
ciprocal or competitive trade.* This procedure properly 
apportions between the parties the burden of proving certain 
facts and is in conformity with the requirements of the Ad- 
ministrative Procedure Act and the Commission's Rules of 
Practice and Procedure. An adverse party has, therefore, 

to show the rate to be unreasonable. A carrier must then 
come forward and prove that its rate is reasonable. This 
does not misplace the burden of proof. Both parties have 
proceeded in the proper order, and each has demonstrated 
those facts of which it has particular cognizance. * A 
party must also make out a case of detriment to commerce. 
(SA 32). 


The Commission went on to show that Hearing Counsel had met his 


burden by complying with the procedures set out in Lron and Steel and 
Boiler, and that the conference failed to come forward with evidence 
to rebut the prima facie showing of a violation of section 18(b)(5): 


NAUK chose not to submit any proof to rebut the prima facie 
showing that a rate was contrary to section 18(b)(5). Many 
of the findings in this case depend upon the absolute refusal 
of NAUK to cooperate in any respect in accordance with the 
Commission's prior cases. The record does establish the 
prima facie showing expected of opponents of a rate, but 


there is absolutely no showing whatsoever in rebuttal. 
(SA 32). 
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Petitioners then attack the procedure set out in Iron and Steel and 
Boiler as "concocting presumptions" which “nullify the statutory burden 
of proof." They define a presumption as "merely rules of law hesigned 
to substitute for evidence of facts which would otherwise have) to be 
adduced by the party bearing the burden of proof." Pet.Br. p.| 29. 

Petitioners are referring no doubt to an irrebutable presumption of 
law. Such is not the case here since petitioners were given every 


opportunity to rebut such "presumption." More correctly, if the Com- 


mission's procedure is termed a presumption, it would fall into that 


| 
catagory commonly described as a rebuttable presumption of fact or 
| 


“an inference affirmative or disaffirmative of the truth or falsehood 
of any proposition or fact drawn by a process of probably reasoning in 
the absence of actual certainity of its truth or falsehood, or until 
such certainity can be ascertained." (Blacks Law Dictionary). | It is no 
small wonder why Petitioners can find no authority for their contention 
that administrative agencies may not use presumptions. The use of such 
rebuttable presumptions is indispensible in all litigation, judicial or 
administrative. 
In this proceeding Petitioners failed to come forward with evidence 
to rebut the Commission's prima facie finding or as Petitioners prefer, 
presumption of unreasonableness. That such evidence lies peculiarly 
within their knowledge is unquestionable. The burden eeemineicn the 
conference remains even if the information sought by the Commission 
might be discoverable by order or subpoena. NLRB v. Mastro Plastics, 


supra, 354 F.2d 170. 


Petitioners also have attacked the Commission's procedure as 
improperly promulgated because such procedure was not devised ina 
Tulemaking proceeding in which the notice and hearing requirements of 
the APA were provided. It is clear that an administrative agency is 
free to announce such rules in an adjudicative proceeding. Securities 
and Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947). In any 
event, Petitioners are hardly the parties to question such pracedure 
as they were respondents in the Iron & Steel case, and, therefore, had 
ample opportunity to comment. 


C. The Standards of Justification Set Out by the Commission 
Are Settled Rules of Transportation Rate Justification And 
Are Reasonable Under the Circumstances of This Case. 


Petitioners’ argument that the justification standards set out by 
the Commission of cost, value of service or other transportation con- 
ditions are unreasonable is suprising. These standards are not only 
established measures of rate justification, see Watkins, Shippers and 
Carriers - Interstate Commerce, Chap. 3 (Sth ed., 1962). What is more, 
they are the very standards which the conference itself, 
through their witnesses, has told the Commission they use when establishing 
a rate. (JA 343-53; SA 21A). 1f such standards are unreasonable or un- 
workable, it seems curious that the conference would tell us that they 
use them. 

Petitioners go on to attack the justification standards set out 
by the Commission on the grounds that to produce such information would 
be too costly to prepare or that the conference is not in a position to 


do so. They say that if they must justify their rates on the basis of 


cost, value of service or other transportation conditions, they "might 
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| 
| 


as well throw in the sponge.” (Pet. Br. 22). They say that such a 


| 
requirement would give to the shipper complete control over the level 


of ocean freight rates. They note determination of costs is virtually 

impossible because the conference is made up of carriers of different 

flags who have different accounting systems which cannot be compared. 
Such arguments are untenable. It seems difficult to believe 


that today one of the largest conferences in a multi-million dollar 
| 
industry has no modern cost accounting procedures. If no allocation 


of overhead is made as the conference alleges, how do they ever establish 
rates in the first instance? That the conference is too poor to afford 


cost accounting procedures is even harder to believe. Conference ship- 
24 
ping with monopoly power is a highly profitable business. | If 


petitioners are working on such a small profit margin that they can 
barely survive, why haven't they come forward to show what causes 
their rates to be set at such a high level? Certainly, the Commission 
cannot force a conference carrier to operate at a loss. The only in- 
ference to be drawn is that such information, if produced, would not 


support Petitioners' allegations. 


24/ Petitioners' argument of indigency overwhelms us. That! the U.S./ 
U.K. trade is highly profitable is borne out by the increased 
volume of the trade. The fact that there is a great amount of 
cargo moving in both directions makes this trade highly! lucrative 
in comparison to other trades where cargo is only moving in one 
direction and vessels must return “in-ballast." Added to this is 
the fact that there is minimal non-conference competition (98% of 
all cargo is shipped on conference vessels). ( SA 3 i). 

| 


i 
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The argument that shippers would now control the level of ocean 
freight rates hardly deserves comment. What the conference seems 
to imply is that once shippers have knowledge of the carrier's costs, 
the conference would be placed in an unequal bargaining position. The 
conferences' power over rate levels is almost absolute. The examiner 
and the Commission found that the conferences set rates on the basis of 
“what the traffic will bear." Shippers must beg the conferences for 
rate reductions. Such reductions, whether granted or denied, are not 
Supported with explanation. The shipper's ultimate recourse is to 
the Commission, which here is making an effort to check the conference 
power when U.S. exporters are being forced out of world markets by 
high rates. Petitioners argue that neither Congress, not its regulatory agency, 
can, under established principles of international law, unilaterially 
control rates in foreign cance Whether so or not, Congress has 
entrusted the Commission with the duty of disallowing unreasonably high - 


conference rates which adversely affect United States commerce. 


25/ Petitioners allege that if they are required to produce cost infor- 
mation “diplomatic problems" will arise because of unwillingness on 
the part of foreign governments to permit their nationals to produce 
documents. Pet. Br., P. 24-25. This contention has already been 
litigated. If such a situation should arise, the prevailing case 
law requires that the conferences make "a good faith attempt to seek 
waiver of any such restriction." Kerr S.S. Co. v. Federal Maritime 
Commission, supra,284 F.2d 61; Ludlow v. DeSmedt, supra, 366 F.2d 
464; Montship Lines v. Federal Maritime Commission, supra,-tIl App. 
D.C. 160, 295 F.2d 147. Thus it is clear that speculation of such 
@ situation arising is.not an adequate ground for failure to pro- 
duce infomation. 
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CONCLUSION 


| 
For the foregoing reasons, the order under review should be 


affirmed. 
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Assistant Attorney General 
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Attorney 


U.S. Department of Justice 


Washington, D.C. 
March 19, 1969 


Respectfully submitted, 
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General Counsel 


KENNETH H. BURNS 
Solicitor 


Federal Maritime Commission 


APPENDIX 


The pertinent provisions of section 15 of the Shipping Act, 1916, 


39 Stat. 733, as amended, 46 U.S.C. §814, provides in pertinent part: 


Every Common carrier by water, or other person subject 
to this chapter, shall file immediately with the Commis- 
sion a true copy, or, if oral, a true and complete memo- 
randum, of every agreement with another such carrier or 
other person subject to this chapter, or modification or 
cancellation thereof, to which it may be a party or con- 
form in whole or in part, fixing or regulating transpor- 
tation rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advantages; 
controlling, regulating, preventing, or destroying compe- 
tition; pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating the 
number and character of sailings between ports; limiting or 
regulating ‘in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner providing 
for an exclusive, preferential, or cooperative working 
arrangement. The term "agreement" in this section includes 
understandings, conferences, and other arrangements. 

The Commission, shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modifi- 
cation or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of 
the commerte of the United States, or to be contrary to the 
public interest, or to be in violation of this chapter, and 
shall approve all other agreements, modifications, or can- 
cellations. .. .- 


* * * * * * * 


Any agreement and any modification or cancellation of any 
agreement not approved, or disapproved, by the Commission 
shall be unlawful, and agreements, modifications, and can- 
cellations shall be lawful only when and as long as approved 
by the Commission; before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, directly 
or indirectly, any such agreement, modification, or cancel- 
lation. ...- 

Every agreement, modification, or cancellation lawful under 
this section . . . shall be excepted from the provisions of 
section 1-11 and 15 of Title 15, and amendments and Acts sup- 
plementary thereto. 
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Section 17 of the Shipping Act, 1916, provides in part: | 


That no common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between ship- 
pers or ports, of unjustly prejudicial to exporters 
of the United States as compared with their foreign 
competitors. Whenever the board finds that any such 
rate, fare, or charge is demanded, charged, or col- 
lected it may alter the same to the extent necessary 
to correct such unjust discrimination or prejudice 
and make an order that the carrier shall discontinue 
demanding, charging, or collecting any such unjustly 
discriminatory or prejudicial rate, fare, or charge. 


Section 18(b)(5) of the Shipping Act, 1916, provides: 


The Commission shall disapprove any rate or charge 
filed by a common carrier by water in the foreign 
commerce of the United States or conference of carriers 
which, after hearing, it finds to be so unreasonably 
high or low as to be detrimental to the commerce of the 
United States. 
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UNITED STATES COURT OF APPEALS 


For The s 


DISTRICT OF COLUMBIA CIRCUIT 
No. 22402 


AMERICAN EXPORT-ISBRANDTSEN LINES, INC., et al., 
Petitioners 
ve 
FEDERAL MARITIME COMMISSION and UNITED STATES 
OF AMERICA, Respondents 


On Petition for Review of Order of the 
Federal Maritime Commission 


Decided 


Mr. Burton H. White, with whom Messrs, Elliott B. Nixon 
and Elkan Turk, Jr., were on the brief, for petitioners. 


Mr. Kenneth H. Burns, Solicitor, Federal Maritime Com- 
mission, with whom Mr. James L. Pimper, General Counsel, 
Federal Maritime Commission, and Mr. Irwin A. Seibel, Attor- 
ney, Department of Justice, were on the brief, for respondents. 
Mr. Robert N. Katz, Solicitor at the time the record was filed, 
and Mr. H. B. Mutter, Assistant Solicitor, Federal Maritime 
Commission, also entered appearances for respondent Federal 
Maritime Commission. 


Messrs. Ronald A. Capone and Robert Henri Binder were 
on the brief for North Atlantic Continental Freight Conference, 
North Atlantic Mediterranean Freight Conference, and Outward 
Continental North Pacific Freight Conference, as amicus curiae. 


Before PRETTYMAN, Senior Circuit Judge, and BURGER 
and ROBINSON, Circuit Judges. 


This case involves 
me Commission relating to ocean 
nm outbound trade fron North Atlantic 
© ports in the United Kingdom and Eire. 
The case was enormously co ed and lengthy. The Member 
ines of two Freight Conferences were parties; the investigation 
and hearings lasted two years; the record contained about 5000 
pages, plus 1000 pages of exhibits; the examiner's initial report 
and the Commission's final report 
another 42 pages; and the outbound tariff in 1965 contained some 
1650 items. The case as it comes to us concerns only six items, 
presenting three or four issues interwoven into one basic con- 
tention. _ 

The Commission determined that the rates upon six 1/ 
commodity items 2/ and one general tariff item 3/ were so un- 
reasonably high as to be detrimental to the commerce of the 
United States, and ordered the carriers to cancel those rates 
and to file lower rates with written justifications "based upon 


cost, value of service, or other transportation conditions". 


1/ One item (sleds) has disappeared from the case. 


2/ Egg albumen, meat offal, onions, plastic sheeting, and toys. 


3/ General cargo N.O.S, (not otherwise specified). 


-2- 


| 

| 

| 
Petitioners attack the order principally upon the ground that the 


. - - - | 
Commission has misconceived its own authority under the statute 
I 


and is attempting to impose a rate-making system not found in 
that act. | 
Rate-making for ocean freight is a complex problem, 
involving the manifold intricacies of world trade. It involves 
many countries, many ports, many carriers, many stores 


| 
many commodities, and a fantastic interlacing of routes; The 


carriers are organized into "Conferences", which carry on the 
administrative phases of the trade. They are exempt from the 
anti-trust laws in this country. By tradition and by the neces- 
sities of the situation, ocean rates are fixed in large measure 

by the carriers. The factors which fix them are likewise in 

large measure the necessities of the situation, It is trully said 
they are what the traffic will bear. World trade is between buyers 
and sellers in different countries, Its movement is intemnatsonaie 


: ° i 
No one government controls it, So, if a producer has a product 
| 


: : e | 
wanted in another country, its movement by ocean freight depends 


upon the interplay of the supply and the demand, The carrier 
| 


| 
which offers the best from that point of view gets the business. 
| 


Members of the North Atlantic United Kingdom Conferen¢e (known 


as NAUK) carry 90 p the eastbound liner cargo, prac- 
tically all at contract rates, with approximately 7000 contract 

es in the rates and all normal ques- 
tions relating to rate ubmitted to and considered by a spec- 
ial group or committ isting of one member from each 
steamship line, which group meets about once a week, We are 
told that these groups take many factors into account in a vague, 
uncocumented way, acting largely on their own expertise. We 
are told 4/ that the Conferences consider principally three factors 


-- competition,) value of service, and cost of service. The pro- 


cedure is simple and quick, We are told that in 1966 the Con- 
simp 2 


ference of eastbound North Atlantic carriers (NAUK) received 
174 requests for rate increases and granted 140 of them. In 
1961 Congress amended the Shipping Act of 1916 by inserting a 
section 5/ reading as follows: 

"The Commission shall disapprove any rate or charge 
filed by a common carrier by water in the foreign commerce 
of the United States or conference of carriers which, after 
hearing, it finds to be so unreasonably high or low as to 


be detrimental to the commerce of the United States." 


The present proceeding was brought under that section. 


4/ Comm'n Rep. 4. 


5/ Sec. 16(b)(5), 75 STAT. 765, 46 U.S.C. § 617(b)(5). 


In its wide examination in the present proceedi 
Commission found no general disparity between eastbound rates 


and others, but it found rather Startling disparities in the! general 


cargo N.O.S, rates (a catchall classification applying to com- 
| 


modities for which no specific commodity rates are specified) 
and in the five other items. Thus in regard to N.O.S, it found 
the outbound rate to be $70.75 6/ and the equivalent inbound rate 


to be $53.70 or, if the cargo value is very high, "32/6% ad 


valorem", It found, "This high N.O.S. rate is inhibiting the 


< | 
movement of cargo."' The item "onions"! is an importa t tom- 
g& P 


| 
modity in our export trade to the United Kingdom, but there is 
| 


no westbound traffic in onions, The competition to our commerce 
| 


is fron Canadian ports. The Commission found the rate tol be 


$39.50 per weight ton from North Atlantic ports of the United 

States, $27 from Montreal and Quebec, and $31 from Toronto, 
When it found wide disparities the Commission Pp 

sumed that such disparities would adversely affect the com 


of the United States. It ordered the Conference to cancel the six 


——— i 


$/ Rates are determined by cargo weight (W), or by cargo meas- 
urement (M), or by whichever (W/M) produces the most reyenue, 
Rates when stated are usually marked accordingly -- W, Mi or 

W/M, 


rates above named and to file lower rates on those items, It 
rdered the Conference to "file a written justification of the level 
value of service, or other 
as outlined in the attached report," 
As we understand ent, petitioners believe 
to take over the functions 
erence, as above described, 
is threat in the direction by the Commission that the 
Conference submit a schedule of rates to the Commission and 
it onthe basis of costs, value of service, or other 


transportation conditions. Thus they see a transfiguration of 


their long-time, satisfactory, Congressionally-approved system 


into a new, tightly-bound method of regulation by an agency of 
the United States Government. We think the petitioners’ fears 
are unfounded, Certainly the United States has a right to protect 
its own commerce against injury by carriers, organized or not. 
The Commission made exhaustive inquiry into the matter and 
made extensive findings. It did not depart from the traditional 
concepts as we have outlined them. It did not fix'the rates or fix 


@ maximum, It called upon the carriers to prepare the tariff 


schedules. Itidid not require that carriers measure the proposed 


rates by prescribed factors, It did not use the terms "prove"! 


or "establish", It required "justification" for the Proposed new 


| 
rates, which means an explanation with Supporting data} the word 
| 


is much less stringent than either of the other two. prescrip- 
tion of factors was in broad familiar terms -- cost, 
other transportation conditions", "Cost" and "value" are terms 
used by the carriers themselves, according to this record, and 


the term "other transportation conditions" is certainly broad and 
/ | 

| 
unrestrictive, especially when coupled to the rest of the|sentence 


| 
by a disjunctive, | 
| 


We are inclined to think the Commission would have 
| 
been hard put to fulfill its Statutory duty with less disturbance 


of the traditional practices in the trade, 
; | 
| 
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FEDEPAL, MARITIME CCMMISSION} 
DOCKET NO. 65-15 


FEDERAL MARITIME COMMISSION 


INVESTIGATION OF OCEAN RATE STRUCTURES IN THE TDs 


BETWEEN UNITED STATES NORTH ATLANTIC PORTS AND PORTS 
IN THE UNITED KINGDOM AND ETRE - NORTH ATLANTIC UNITED 
KINGDOM FREIGHT CONFERENCE, AGREEMENT 7100, AND 
ATLANTIC WESTBOUND FREIGHT ASSOCIATION, AGREEMENT 5850 


The North Atlantic United Kingdom Conference (NAUK) has established rates 
on General Cargo N.0O.5., Egg Albumen, Meat Offal, Cnions, Plastic 
Sheeting, Sleds, and Toys, which are {Q ppnescenabayeni Gini Owe 

ace commerce of the United States con to sec- 
tion 18(b of ipping Act, | 


Section 18(b)(5) contains two elements: (1) Is the rate unreasonably high 
or low, and (2) has the unreasonableness of the rate caused detziment 
to commerce? 


te is.one which does not conform to the ratemaking 
factors of cost, value of service, or other transportation) condi- 
tions; or a rate which cannot be SES nERSe by one or more of these 
factors. 


An adverse party may show cen aa rnrceTrenareae’ reference to 
a lower rate on a sim1 commodity which moves in a reciprocal or 
competitive trade. 


A rate which is detyy to commerce is one which causes some economic 
harm to a segment of our commerce. 


Certain rates of NAUK shall be disapproved to be effective 90 days from 
the date of the order herein. Prior to that time NAUK shall file 
lower rates on these items, with a justification of tne level of 
the new rate based upon cost, value of service, or otner trans- 
portation conditions. 


Burton H. White, Elliot B. Nixon, and Elkan Turk, Jr. for respondent 
wth Atlantic United Kingdom Freight Conference. - 
Ronald A. Capone and Robert Henri Binder for respondent North Atlantic 
Westbound Freight Association. 
Peter J. Connell for Treasury Department. 
realiip F. ceidman, Bugene J. Davidson, Robert B. Webber, and George I. 
Kaplan for Small Business Administration. | 
Donald J. Brunner, Norman D. Kline, and E. Duncan Hamner, Jr., Hearing Counsel. 


REPORT 


BY THE COMMISSION: (John Harllee, Chairman; James Y. Day, Vice irman; 
Ashton C. Barrett, George H. Hearn, James F. Farseen, 
Commissioners.) 


INTRODUCTION 
The Commission instituted this proceeding on ‘December 9, 1965, under 
sections 15, 18(b)(5), and 22 of the Shipping Act, 1916, and section 212(c) 


of the Merchant Marine Act, 1936, to investigate the ocean freight rates in 


the outbound and inbound trades between the United States and the United 


Kingdom. Examiner E. Robert Seaver served an Initial Decision on January 31, 
1968. The Commission heard oral argument on May 17, 1968. 

The order of investigation and hearing named as respondents: (1) the 
North Atlantic United Kingdom Freight Conference (NAUK) and its member lines, 
who establish the conference rates and file tariffs applicable to the east- 
bound (outbound) cargo; and (2) the North Atlantic Westbound Freight 
Association (NAWFA) and its member lines, covering the westbound (inbound) 
cargo. 

The Commission's purpose in this proceeding is, primarily, to investi- 
gate the following questions: 

1. Is the outbound tariff rate structure, or any individual outbound 
commodity rate, effectively Higher than the inbound rate structure or any 
inéividual reciprocal inbound commodity rates? 

2. If such gi iti ist, Be eee to he commerce 
of the United States, contrary to the public interest, or otherwise in 
violation of the Shipping Act; and, if so, should the conference agreements 
be modified or disapproved under section 15 of the Shipping Act? 

3. Are any outbound individual commodity rates So unreasonably bigy 


BS 20 Oe Ce ie tate ese T Ce of the United States within the meaning 


of section 18(b)(5) of the Shipping Act and, if so, should the Commission 
disapprove such rates? Are any specific rates in these trades detrimental 
to the commerce of the United States, contrary to the public interest, or 
otherwise in violation of the Act? 

4. Are any of respondents' rates unjustly prejudicial to exporters of 
the United States as compared with their foreign competitors, in violation of 
section 17 of the Act, or do they give undue preferences in violation of scc- 


tion 16. First? 


5. If there is any discrimination caused by rate disparities in these 
trades, what recommendations should the Commission make to Eoaeees in carrying 


out the Commission's responsibilities under section 212(e), Merchant Marine Act? 
| 


FACTS 
_ The Conferences 


NAUK serves the trade outbound from the North Atlantic 


. | 
United States East Coast to the ports in the United Kingdom, WNAWFA vessels 
| 


serve the trade from the ports in the United Kingdom to boats the North 

Atlantic and South Atlantic ports on the United States East Cseeu! Some 

of the conference members offer express-type service between the large ports 

of New York, Liverpool, and London. Others call at the sualier ports in 

the United Kingdom such as Glasgow and Manchester and at Baltimore, Philadelphia, 


and Norfolk in the United States. Still other lines customarily serve both 


-- 


types of ports. 
| 


Both conferences were formed after the serious financial difficulties 
experienced by ocean carriers in 1907. Thus, these conferences are among 
the world's oldest and most stable conferences. Their members are for the most 
part very old, well-established steamship ee | 
NAUK member lines carry 98 percent of the eastbound lirer cargo. This 
conference operates under a qual rate contr m_and it has some 8,000 
dual rate shippers signed to exclusive patronage contracts. | Practically 


all of the eastbound cargo is carried at contract rates, which are 1s par- 
Sree ee ES 


cent lower than noncontract rates ip these ixades. 
. | 
| 


iy/ Eight of the ten NAUK members are also members of NAWFA.| There are 
six members cf NAWFA, out of a total of fifteen, that are not members 
of NAUK. Both conferences are made up of British flag carriers, 
U.S. flag carriers, and third flag carriers. | 


2/ For example, Cunard Line has been in this trade for 160 years. 


NAWFA has approximately 7,000 contract shippers under its dual rate 
contract system and the members carry 9) percent of the westbound liner 
cargo. About 5,100 of the contract shippers are located in the United 
Kingdom, and some 1,800 in the United States. There are also 203 signers 
to a special wine and spirits contract. The NAWFA tariff expresses rates 
in terms of British currency. 

Both conferences have the unanimous voting rule in their conference 
agreements; i.e., if one member opposes any proposal brought before 
the conference, the proposal is not adopted. 

In doth conferences, proposed changes in the rates and all normal 
questions pertaining to rates are taken up by a special group made up of 
one member from each steamship line. These groups meet about once a week, 
The rate groups take many factors into account, in a vague, general, and 
undocumented way, in adopting or revising their rates. They do not go over 
these factors item by item as they consider a particular rate request or 
proposal, but the members of the ratemaking bodies are expert in the field 
and, in casting the, vote on behalf of their company, they take some account 
of some of these factors. 

Ratemaking factors are divided into three overall considerations: 
competition, value of service, and cost of service. The conferences assign 
overriding j e j emer . By the 


term "“valye of service" » the conferences mean more than anything else the 
Ey TE TT 


value of the commodity being shipped. 
re cn OT ED 


yw One factor alleged never to be considered ty either conference in arriving at 
eee ee — ee 


aF rate is the ra m similar c j in the opposite direction. 


e NAWFA conference chairman confirmed the fact that the ‘conferences give 


no consideration to the rate in the opposite direction when they are considerin,’ 
as a‘proposed rate change. For some time the present NAWFA chairman was an 

official of the Cunard Line and represented Cunard in the rate committee 

for NAWPA. When asked whether he conferred with the Cunard man on ine rate 


- 


committee in the NAUK conference, he stated that he ee heard from their 
man in New York, except that, "We used to exchange Christmas cards." 

In both conferences, the shippers desiring to take up rate matters are 
permitted to meet with the conference committee, but they normally present 
their applications for rate adjustments on a forn, prescribed by the con- 
ference, which calls for various pertinent information re ting to the cargo. 

In the application for rate nodification, NAUK obtains the name and 
description of the commodity, whether it is hazardous, thle nature, size, 
and weight of each package, the vaiue and duty, the point, of origin and 
discharge, the present rate and requested rate, and the anticipated volume 
of movement, the competitive commodities including Si reasons for 
the reauested modification. The conference staff then prepares an analysis 
of the application, containing substantially this same informations for the 
use. of the rate committee. The analysis includes tatormatioe of rates from 


competitive sources of supply. In voting on a rate request or proposal, the 


I 
member representatives do not state their reasons or the Standards considered, 
i 


and the conference does not record in its minutes the reasons for the action, 
the standards employed, or notify the applicant of the reasons or standards 
if the request is denied. Neither conference publishes the standards or 
criteria that are taken into account in establishing rates. 

The NAUK group of rate representatives of the member| lines calls regu- 
lar and rather frequent meetings with large shippers. me meetings may 
continue for a day or more, and the mutual problems are thrashed out at 
length. These important shippers are able to exert substantially more 
economic pressure in obtaining the rates they desire than) small shippers. Both 


conferences deal with shipper groups such as the tobacco industry, the copper 
industry, and the apple industry. In 1966, NAUK received 17h requests for ra 
| 


adjustments from shippers and took favorable action on 1,0. NAWFA, in 
1965, received 165 requests from shippers for a reduction in rates and took favorable 
‘action on’ 87 requests, well over 50 percent. The conferences are capable. 


of acting upon rate requests in a matter of hours, although normally the 


requests are acted upon within a few days' time. 


The present razemaking practices in NAUK, which go back for 75 years, 


have as their goal a yield of maximum profit to the carrier. They seek 
to charge the highest rate on any particular commodity under which the cargo 


They freely concede that they charge "what the traffic will 

is ecually evident that the shipper who is vociferous and 

in pressing rate reouests to the conference is more likely to 
get a better rate than the shipper who does not approach the conference.. 
As stateé earlier, the dig shipper with grastoncoonemio—sevesage 
gets better treatment than the occasi i 

Thus, NAUX has established relatively favorable rates on heavy moving 
commodities ang has kept the rates on the items that move in small gross 
volume near and, in some instances, above the high general cargo rate of 
$70.75. A considerable concentration of rates on the heavy moving items 

ower end of the rate scale. Seventy-eight of the 116 rates 
he heavy movers fall below $0 per ton. 

Until 1965, the staff of the NAUK conference had no information 
regarding the volume of shipment of the various cargoes listed in the 
tariff. However, since 1965, the member lines provide copies of the 
wanifests +o the conference office and from these cargo statistics are 
maintained. Such statistics are not submitted to the staff of the NAWFA 
conference. The members are “very secretive" about their carryings, according 
to the chairman. Tacs: 

° 

In both conferences, general increases in rates are subject to entirely 

different practices and are the result of entirely different considerations 


than those applicable to changes in individual commodity rates. They stem 


| 
from a comparison of overall revenue and overall costs. They can and do 
| 


result from either normal, gradual increases in carrier costs, or some 
| 


special circumstances that suddenly increase costs such as increased steve- 
| 


doring charges. 
A comparison of the general increases of the two conferences shows 
that through 1965, the westbound conference was increasing the level of its 
overall rate structure at a greater rate of increase than the eastbound 
conference. Then in 1967, the inbound conference adopted three general rate 
increases which total 22 percent, or slightly more considering that the last 
two percentage increases must be applied to the rates as increased by the 
earlier 1967 increases. The record herein takes into account the January 1, 


1967 increase but, of course, does not take into account the later six per- 


cent and eight percent increases which were made after the record was closed. 


There are some’ speci tors ia M a 


the existence of very active trade associations in the United Kingdom that 
negotiate with the conference, competition from manufacturers on the Continent, 


| 
ability of shippers to transship via Continental ports (the rates from the 


Continent to the United States being lower than those from the United Kingdom), 
nonconference competition from the United Kingdom and the Continent, conference 
competition from the Continent, and carriers destined for the United States 
Great Lakes and Gulf ports with cargo destined to midwest points. NAWFA gives 
consideration to rate requests by individual shippers in generally the same 
way that NAUK does, as described above. Shippers in the United Kingdom who 
are discontented with the conference rates can take the matter up with the 
Board of Trade of the British Government. While the Board of Trade does not 
have jurisdiction to fix rates, it can and does, on rare oc¢asion, take the 


- | 
matter up with the conference. | 
| 


The Characteristics of the United States/United Kingdom Trades 
| 
The economies of the United States and the United Kingdom depend very 
| 
heavily upon one another as trading partners. In 196k, imports from the 
| 


United Kingdom constituted nine percent of our total imports and imports 
| 


nares | 


into the United Kingdom from the United States accounted for 12 percent of 
the United Kingdom total. Exports from the United States to the United 
Kingdom were $1,565,000,000 in 1965, and imports from the United Kingdom to 
the United States in that year were $1,),05,300,000. 

United States exports to the United Kingdom have risen steadily since 
1950, and the balance of trade has been favorable to the United States each 
year. 

The census figures for 1965 show that 600,000 long tons of commercial 
liner cargo were! transported in ocean commerce outbound and 567,000 tons 
inbound. When the bulk-type cargoes are eliminated from these statistics, 
the tonnage carried by the conference vessels is slightly higher inbound 
than outdound. 

The comnodities transported by the conferences in 1963 had an aggregate 
value just under half a billion dollars outbound and a little over half a 

In that year the inbound conference carried a 
total of 1,131,461 measurement tons and 518,663 weight tons of cargo. The 
outbound conference carried 697,272 measurement tons and 327,388 weight tons 
of general cargo, and 239,5k1 measurement tons and 191,632 weight tons of 
bulk cargo. The aggregate revenue of the conference carriers inbound in 
1963 «as $26,210,981. The total outbound revenues of the conference car- 

on general cargo in that year was $19,721,179, and on bulk cargo 
315,668. These figures have risen steadily with the result that in 1966 


the inbound conference carriers earned aggregate revenues of nearly 


$0,006,000, and the outbound conference carriers nearly $34,000,000 on 
3 


general cargoes. 


xf The above figures for the inbound conference do not include bulk cargo 
either because none was carried or the quantity was insignificant. The 
figures for military cargo are not included in the outbound statistics 
for the reason, as pointed out by the principal expert witness for 
respondents, that the conference does not establish the rates on such 
cargo. For~the same reason, the inbound carryings to the South Atlantic 
ports are excluded from the camparisons because the outbound con- 
ference covers only the North Atlantic ports. | 


In the ensuing years since 1963, the inbound tonnage has remained about 
| 


the same while the outbound tonnage has increased substantially. In 1966, 
the outbound conference carriers transported 1,206,),81 Deere tons and 
519,602 weight tons of general cargo. | 
The nature of the general cargo moving in these trades is such that they 
are known as "measurement" trades. That is, the great ant of the com- 
modities shipped measure up to far more than 0 cubic feet per ton of weight. 


The average long ton of cargo in the eastbound trade is estimated at 80 cubic 


feet and in the westbound trade, 90 cubic feet. 

The conference carriers offer fast and frequent service in both directions. 
The outbound conference vessels made 383 sailings in 1966, and the inbound 
conference vessels made 11 sailings in that year. ! 

None of the shippers who testified had any complaints on this score and, 
in fact, most of them expressed complete satisfaction with the service. For 
many years, there has been an unusual degree of stability in the rates and 
the service of the conference carriers in both directions. This stability 
is very important to shippers because of their need to quote and offer 
prices, including the cost of transportation, for consideratie periods 
in advance of the actual shipment. Thus, there is an average of more 
than one inbound and one outbound sailing per day the year round. While 
this frequency of sailings is probably convenient for shippers at times, 


it results in an extreme overtonnaging of these trades. 

The outbound conference vessels have sailed with an average unused 
capacity of 60 percent in the past six years, and the inbound conference 
vessels have sailed with an average of 66 percent unused capacity. The 
only expert witness who spoke of a comparison in this on testified 
that this is the greatest unused capacity that he has ever found in any trade. 


. . . ! 
c Ser ee Oe i 
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Another significant characteristic of the trades, particularly the out- 
bound trade, is the predaminance of a few major moving commodities. There 
were some 1,650 items in the outbound tariff in 1965. Three quarters of ihe 
tonnage carried by the NAUK vessels that year was transported under just 
116 of these tariff rates. The heaviest moving commodities outbound are 
industrial machinery, ummanufactured tobacco, copper, apples and pears, 
barrels, road building equipment, books, onions, fabrics, synthetic resin, 
ané frozen meat products. Inbound, the quantity of whiskey exceeds by far 
that of any other item moving in the trade, both in terms of tonnage and 
revenue. ‘Then come electrical machinery, wool, confectionery items, motor 
cars, record changers, tractors, and steel wire. Sometimes commodities of 
the same description move in both directions. 


Competition in these Trades 


oe 


Nonconference competition in these trades is very limited in terms of 
qa 
the extent of carryings of the lines that compete with the respondent con- 


ference carriers: In 1966, the nonconference share of liner cargo was only 
tO percent outbound and six percent inbound. This absence of competition 
i ae 
is due in part to the frequency and the quality of the conference service,which i 
ad 


a : 
mexcelled /ad}oecause the conferences employ ‘pe dual rate exclusive palconase 
contract system under section lib of the Spinpi ng Act. However, there is 


———— 


potential competition in these trades, both from liner and tramp operators, 
——— 


and the conferences are very sensitive to the possibility that an increase 
in rates, particularly on the heavy moving commodities, or a decrease in the 
frequency of their service, could permit competition to make inroads in these 
trades. 

The eastbound conference keeps the rates low on major moving commodities 
in the fear that! otherwise the shippers of, say, tobacco might either use 


tramp operators or go to proprietary operations. While there is a heavy 


movement of bulk-type commodities eastbound, various difficulties 


| 
| 


incident to the transport of liner-type cargoes by tramp carriers limited 
the amount of general cargo carried by tramps to less than 26,000 tons out- 
bound, and about 87,000 tons inbound in 1963. Equivalent figures were nov 
shown for other years. The amount of bulk cargo moving inbound in the 
aggregate is insignificant for purposes of this proceeding._| 

Five nonconference liner operators offer more or less spasmodic service 
in these trades: American Export Isbrandtsen Lines (now a pontenencs 
member), Belgian Car Express Line, Marchessini Lines, States Marine 
Isthmian Agency, Inc., and Waterman Steamship Corporation. Belgian Car 
Express Line operates only westbound. Marchessini has roughly one sailing 
a month from London, Waterman will have three or four sailings a month from 
Southampton, and States Marine about the same. The Belgian] Car Express 
Line calls only for particular shipments. American Export Tsbrandtsen Lines 
calls irregularly at Southampton and has inaugurated a fortnightly all- 
container service with two specialized ships. | 

The respondent conference carriers also see potential competition from 
the conference and nonconference liner operators offering service from the 
Bordeaux-Hamburg range on the European continent to the U.S; North Atlantic 
ports, Some 23 carriers are engaged in this trade which is|highly competi- 
tive. There is a limited use of these carriers by way of transshipment at 
continental ports, both in the eastbound and westbound direction, but not in 
any significant amount. Respondents fear that this competition will increase 
with the use of through shipments in containers. | 


| 


Carrier Costs and Revenues 


There is no evidence of the valuation of vessels respondent carriers 
| 


devote to these trades and no data with respect to return on investment. 


| 
| 


The overall carrier costs are approximately the same eastbound and west- 
See OE i 


bound in these trades. In a given locale, the rate for stevedoring is the same 


whether loading or discharging, but a little more cargo can be discharged per 


hour than loaded; therefore, discharging costs arg slightly less per unit of 


cary Stevedoring costs are higher in the United States than in the United 
‘Geer . 


ene 


mately bO percent, on the ayverase, ol Ups LoLal camiercosts. 


Kingdom; thus, ¥ costs of loading and discharging overall would be slightly 


less westbound. § 
Comparison of Inbound and Outbound Rate Structures 

There are about 2,730 commodities listed in the NAWFA tariff and 1,650 
in NAUK. Similar descriptions in the two tariffs are infrequent and coincidental) 

The tariffs cannot be compared by merely placing them side by side and 
thumbing through the 200 or so pages of closely spaced figures. The detailed 
stucy anc comparison of the inbound and outbound rates and rate structures in 
these trades made by Daniel H. Mater, Director, Office of Transport Economics, 
Federal Maritime Commission, and his staff required a period of two years. It 
wes the first time such a complete analysis and comparison of tariffs had been 
undertaken so, to a degree, Dr. Mater devised techniques for the comparison, 
although he was guided by recognized statistical principles and methods. 

Tne purpose of Dr. Mater's study was to ascertain whether there was a 
disparity in rates in the United States/United Kingdom trades and, if so, 
in what amount. The analysis included three general methods of comparison 
ané charts were! prepared to depict the result of each operation. The first 
method compared the cumulative percentage of rates in the two tariffs within 
160 one dollar rate blocks, On a single chart, a curve was plotted for each 
of the tariffs ‘showing the relationship between the number of rates in each 
block and the percentage this bears to the total rates in each tariff. Thus, 


at any point on the respective curves, the percentage of rates below a certain 


dollar level could be readily ascertained and the two tariffs compared. One 
such chart was prepared for weight/measurement rates, another for weight rates, 
4 


and another for all rates in each tariff. The average rate westbound was 


$38.13, and the average rate eastbound, $5);.38. These figures .were also described 
5 


as the arithmetic mean of the tariff rates. The final analysis, after the 


3 
January 1, 1967 increase in the NAWFA tariff, ‘Gop¢luded that the outbound 

The inbound tariff contains a much more detailed breakdown of comnodity 
descriptions than the outbound, which accounts for the greater number of rates 
in the inbound tariff. In order to test the contention that this difference 
in breakdown distorted the results, Dr. Mater eliminated the aapiicsts rates 
with respect to all commodities in both tariffs and found that, pn this basis, 
the disparity was 32 eee 

On September 5, 1967, NAWFA filed a general increase in the! inbound rates 
in the average amount of six percent to become effective December 18, 1967. 
A general increase of eight percent in the inbound tariff was later filed on 
December 29, 1967, to be effective January 13, 1968, as a result of the devalu- 
ation of the pound sterling on November 18, 1967, from $2.80 to $2.40. The 
increase was put into effect on short oe se 


L/ It should be noted that the inbound and outbound tariff generally quote 
rates on a weight or measurement basis, whichever yields the 
greater revenue. There is only one rate quoted on a measure- 
ment basis; therefore, no measurement rates were compared. | 


This average is not reached by simply adding all the rates 
together and dividing by the total number but, instead, each 
tariff was divided into twenty groups of rates, each represent- 
ing five percent of the tariff; the mean was then computed for 
each five percent group and the average then of all of. the five 
percent groups came to thirty-eight percent. | 
Dr. Mater compared his study with certain actual results which 
seem to corroborate his price list profiles. 


The devaluation would, without a rate change, decrease the 
amount paid by shippers in the inbound trade. 


-bB- 


Taking into account the fact that the devaluation would cause some decrease 
in payments and the fact that a general rate increase does not produce added 
revenue in the’ exact amount of the increase because of "hold downs" resulting 
from shippers of specific commodities insisting upon and obtaining exemptions 
from the increase, and based on the expert testimony on these subjects in 
relation to previous increases, it can fairly be estimated that the two recent 
NANFA increases will result in a net increase in rates of at least seven per- 


cent. The disparity in the overall rate structures, considered as "price 
| 


lists", has been narrowed to approximately 25 percent with these recent rate 
a iin annie 


changes. 


Rate Disparities Favoring High-Volume Commodities 

The NAUK freight rates on commodities moving in large volume are low 
compared to the rates on commodities moving in small volume or on "paper 
rates", the rates under which no traffic moves at present. The ratemaking 
history and the rate statistics of the conference demonstrate that if a 
shipper has a dig block of cargo that will move steadily in the trade, he 


the sporadic 


The total revenue, weight tons carried, and average revenue per weight 


ton for the 25 major moving commodities for each of the conferences establish 


conference was $63.20. 


The principal expert witness of tne outbound conference testified that, 
PNAUK tends to set low rates for heavy-moving commodities while maintaining 


rates higher 'on nonmoving or lightly moving items." He contested 


Bf In the inbound conference, there is not the same rate disparity between 


the low-moving and the heavy-moving items. The policy in the inbound 
conferences is to treat both categories of cargo the same. 


| 
the statement of Dr. Mater that every item in the tariff was just as impor*ant 
as every other rate and pointed out that tobacco, for example, is carried at 
a rate which would be equivalent to $10 per ton WM. This commodity accounted 
for 20,622 tons outbound in 1965. The witness said that the loss of this cargo 
would be a severe disadvantage to the conference carriers and that the tobacco 
industry, therefore, has a strong bargaining position since| they, could charter 
vessels or use nonconference carriers if the conference rate were too high. 
On the other hand, he said, the rate on fire extinguisters! fot which five 
weight tons were shipped outbound in 1965, is $88 per ton and, therefore, 
in his judgment, no one could "seriously claim that they had the same 
importance as tobacco. * * * Tobacco represents well over $1 million in 


20/ 
revenue to the shipping lines, fire extinguishers $500." | 


In 1965, the average revenue per weight ton for NAUK's members on 
commodities moving eastbound in quantities greater than 500 tons was $45.65 
as compared with an overall yield of $60.02, on the average. The rates on 
small and spasmodic: shipments have been maintained at or above the general 


cargo N.0.S. rate ($70.75) and maintained low for heavy-moving 


commodities. Of the 116 commodities that moved eastbound in quantities over 
| 


500 tons in 1965, 78 had a rate below $40. On the other hand, 296 commodities 
| 


that moved in small volume had rates above $70. | 
| 


| 
One of the expert witnesses called by Hearing Counsel |made a study of 


this particular problem and reached the conclusion that the outbound tariff 


| 


actually consists of two tariffs, one having high rates for the commodities 
| 
moving in sparse quantities and the other with low rates charged to the 


i} 
commodities moving in large volume. His analysis of the 116 heaviest movers 


9f This rate has been increased since the time his study was made. 
| 


10/ The conference witnesses acknowledged that tobacco could undoubtedly 
“stand a higher rate". The import duty alone is $27,000/ton. 


showed that the! average revenue per weight ton outbound was $45.65 in 1965, 
but the average revenue per weight ton on the remaining 1,385 commodities 
was $102.96 per weight ton. The overall average, inbound, was $55.85. 

A study of the background of the ratemaking practices and activities 
in the NAUK conference shows how this disparity came about. In practically 
every year for ‘the last 20 years, the conference has adopted an overall 
rate increase. In one way or another, most of the heavy-moving commodities 
have been exempted from these general rate increases each year. This means 
that year after year, the small-moving or nonmoving commodities are subject 


to annual increases, resulting in a cumulative buildup of the rate level. 


N.0.S. Rates N 1) 4 


The general cargo N.0.S. rate in the NAUK tariff is Mees The 
10a, 
equivalent rate in the NAWFA inbound tariff is $53.70 (47/6) or, if the 
cargo value is very high, "32/6% ad valorem". Thus, the general cargo 
rate outbound is approximately 32 
yave. 


verage rate outbound. 
He eee te eee eid 


The general cargo rate is fixed without regard to any of the recognized 


stanGarés that! are normally considered in the establishment of tariff rates, 
OLE SLO nn 


shipper and the carrier. This rate bears no relationship to the cost of 
nD tenn aemeaetatttiel eminent, 7 
the service or the value of the service, because it is applicable to a 
widely varying type of cargo; that is, any cargo for which a specific 
commodity rate cannot be found in the tariff. The general cargo N.O.S. 
rate in the outbound tariff is by ng means a "paper rate". In 1965,@the 


N.0.S. rate was used in the case of 10.6 percent of the shipments.) Ina 
aaa ( 


staff study of manifests, these "catch all" rates were found to have applied. 


to over one half of the 19 outbound shipments. These statistics include 
GVQVQVQeG ne 


both the general cargo N.O.S. rate and the N.0.S. rates for particular 


ES 


10a/ The NAWFA tariff expresses rates in terms of British currency- For 
——" example, the term 7/6 denotes 1,7 shillings and 6 pence. The Br-tish 
pound (b) is equivalent to $2.40 and there are 8/, or 8.33 shillings 
to the dollar. - 


Ib 


commodities. The individual commodity N.O.S. rates are not always the same, 


but as to many commodities, the N.0.S. rate is $70.75. 


The N.O.S. rates make up 10.6 percent in the outbound shi ats but onl 
Pe? percent in the outbound shipments ra 


2 percent in the inbound trade. The NAWFA tarif? copiains subsianvrelly 
more conmodity rates than the NAUK tariff because it breaks down the com- 


modity descriptions into greater detail, and itis for this reason that the 


NAWFA tariff has fewer items subject to N.0.S. rates. The NAUK conference 
oo mmmineeean | 
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recentiy cancelled over 00 inactive rates. This will cause these commodities 
to take -S. rates if they are shipped. 


e SWE henerat cargo .N.0.S. rate places the onus/cn a prospective ship- 


- | 
r whose commodity is not listed in the conference tariff to demonstrate 


8 
th e€ commodity rate should be lower than the N.O.S. rate, The shipper 


1S usually in an unfavorable position to justify a particular rate, as compared 


ta@ the conference, because of lack of economic pressure and lack of 


a Wo ooersence. The expert testimony also demonstrated that it is psychologically” ; “ 


| 
$ forbidding and disturbing for shippers » particularly smail shippers, to try 
ne to convince a shipping conference that the $70.75 N.0.S. rate should be, 
say, a $40 commodity rate. Rather than undertake this burden, they often 


simply decide against exporting the commodity 
| 


e existence of the high N.O “ea 


| 
higher on some commodities than it would be if a specific commodity rate 
en eee ne 


A ce Cen ne ae mn mer 


were in the tariff. This high N.0.S. rate is inhibiting the movement of 
arnt reemmnre De 


| 
cargo. Conference witnesses gave examples of instances involving the 
—» } 
rates on lobster and on paper toweling where the high N.0.S. rate was 
| 
reduced by giving a lower specific commodity rate on these items, which 


then permitted these commodities to move in the trade, or increased the 


volume of traffic. The export of sleds was completely prohibited by the 


application of the high N.0.S. rate, although sleds had previously moved 
| 


under a lower commodity rate. 


Apples and Pears 
The outbound rate on apples and pears is $1.05 per box or carton of 


2.2 cu. ft.; 9Sicents when palletized; or $4.25 N.O.S. whick has since been 
cancelled. The cartons stow at about 50 to the ton and measure 2.2 cubic 
feet each. The reefer rate is $1.55 per box. The rate on apples in boxes 


in the inbound tariff is 262/6 per ton W/M, or about $32; the outbound rate 


being about 37 percent higher. The inbound reefer r Lid 6 


1/ 


per ton W/M or just under $5), while the outbound rate comes to $77.50. 
rr 


Apples and pears are the fourth largest commodity transported by the 
outbound group in terms of carrier revenue. Apples move in by far the larger 
quantity, but the rates on the two are the same. The United Kingdom is the 
most important export market for the American shippers. Out of 6,093,000 
cartons of apples exported in 1965, 1,655,000, or 27 percent, went to the 
United Kingdom.’ While this is a Slight increase over the preceding four 
years, at one time (193-38) the United States shipped an average of 
4,261,000 cartons per year and, earlier (1926-30), 8,34h,000 per year 

Now, a lot of the decrease must be attributed to increasing compe- 

from France, Italy, Canada, and Australia. The rate from France 

United Kingdom is 75 cents per carton and from Canada 90 cents, 
unpalletized. ‘The United States and Canada lost 4,000 tons to France , 
in the first period of the 1966 season. In 1966, our exports of apples 
to the United Kingdom were down 20 to 25 percent. 

Apples have an F.0.B. value of about $3.50, on the average, per bushel 
or carton. The freight approaches one third of the value, a comparatively 
high percentage. The apple exporters testified that they will not be able 
to continue to export at the present level unless the rate is lowered, that 
both they and the NAUK carriers will lose reveme if the present rate is 
maintained. 

1 The eight percent inbound increase, which is pending as this decision 


is in process of preparation, has been taken into account in this and 
other comparisons described herein. 


=1on— 


The shipper requests for reductions have been denied by the outbound 
conference. There is uncertainty in the record as to the exact extent of 
the difference between the parties, in dollars, because of a dispute as to 
the définition concerning palletized fruit. 


Automobiles 


The outbound rate on unboxed automobiles is $32.50 per ton W/M and 


inbound it is 105/-,or about $12.65 on the larger cars. It|costs about $370 


to ship the average car (60 cubic feet) from the United States to the alten 
Kingdom via NAUK carriers. The same car can be shipped from the United Kingdom 
to the United States for just under $100. All cars are shipped unboxed, today. 
The British manufacturers exported some 12,000 weight Ie of automobiles 
to the United States in 1965, or about 10,000 vehicles. These exports are 
increasing. ‘The carriers earned $1,20,92) revenue on these cars. These com- 
pete with autos manufactared in the United States and American cars campete 
in England with cars manufactured there and elsewhere, albelt with little suc- 
cess. Few American cars are exported to Great Britain; in 1965 there were 28). 
This is due in part to British import duties, the preference of the English 
for the smaller cars, and qther factors. But the high freight rate also cone 
tributes to dwindling exports, according to the testimony of the representa- 


aD 
tive of the American Automobile Manufacturer's Association.| 


| 
Books 


The outbound rate at which hardback books are transported is the rate on 
books, N.O.S., or $70.75 per ton W/M. The outbound rate on| paperbacks, includ- 
ing comic magazines, is $58.50 per ton W. ‘The inbound rate) on books is based 
on a scale according to value: | 

Value up to & 30/,0 cu. ft. 223/6 w/t 

7 «1 65 60 ye 291/6 W/M 
" over & 60 : 372/6 WM or 32/6% ad valoren 

The average rate inbound is about $35.50, about one-half of the outbound 
books, N.0.S.° rate. | 

Shippers of paperback books and magazines testified at) some length in 
protest against the then $70 per ton rate. They were confident that a reduc- 
tion in the rate would cause an increase in exports. Thereafter, NAUK reduced 
the rate to the present $58.50. 
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Books, as an item of cargo, flow in substantial volume in both directions. 
The United Kingdom imposes no import duty on books. The United States has a 
small, troublesome duty of three percent on books. No other nation imposes a 
tariff on books. 
Egg Albumen 

Dried egg albumen is a by-product in the manufacture of cake mixes. Two 
exporters of this commodity testified at the hearing in objection to the rate 
of the outbound conference. The value of egg albumen is about $1.00 per pound 
and the NAUK rate is approximately$.0l85 per pound, or about five percent of 
the value. The exporters operate on a profit margin of less than five percent. 
The principal competition of the American exporters in the British market are 
exporters from Red China. The competition is so keen that just a few cents 


soo 


difference in price means a loss of the sale. One shipper exports about 700 


tons a year to the United Kingdom and another somewhat less than this. 


Tae outbound rate on this commodity was $2.50 per ton W/M at the time 
of the hearing. NAUX increased this rate to $43.50 per ton W/M , effective 
January 30, 1968. ‘The inbound rate is 332/- per ton W/M, or approximately $0. 
There is a large disparity between the outbound rate of the NAUK conference 
and the rate fran North Atlantic ports to the Continent. The rate to Hamburg 
is 2 1/2 cents per pound. The larger shipper does not like to use the non- 
conference lines, going to the Continent, and then to England through trans- 
shipment, because the bacterial regulations make this difficult. Apparently, 
egg albumen does not move westward in this trade. 

The shipper testified that a lower rate, comparable to that to the Con- 
tinent, would dramatically increase his sales and that the higher outbound 
rate, as compared to the rate from a competing source, is impeding the export 
of this commodity. 


Meat Offal 
The outbound rate on meat offal is $7 per ton W, and the inbound rate 
is 348/- per ton W/M, or about $2. This commodity stows at 10 to 60 cubic 


feet per ton, so the W/M rate translates to something a little under $53 per 


‘ | 
ton on a weight basis. The rate on this commodity to the United Kingdan 
| 


from Australia is $54.1 and from New Zealand $63.62. Suppliers from those 
countries compete with the American exporters to the United Kingdom. These 
same rates apply to continental European ports from those comtries. From 
South America the rate to the United Kingdom is $5.0 free in and stowed, and 
from South America to continental European ports the rate is $60 free in and 
stowed. The rate from North Atlantic ports to European continental ports is 
$55.75 per long ton. This anges goes to Le Havre at $2. 60 per 100 pounds - 


on the same vessel that transports the OES to London for $3.30 per 100, 


even though the vessel stops first at Sapien 
Very large quantities of meat offal are exported to the United Kingdom 


each year, but the relatively high outbound rate has prevented sales and a 
| 

lower rate would increase the exports of this commodity. 

The witness on behalf of Armour and Company, a major shipper of this 


commodity to the United Kingdom, testified as follows: 

| 

In view of strong competition from Australia and New Zealand, 

meat packers who can produce the same products cheaper | than 

U. S. packers and who also enjoy lower rate of import duties, 

we solemnly feel that the current ocean freight rates from 

U. S. ports to the United Kingdom on frozen variety meats 

should be reduced to the level of the rates to continental ports. 
| 

The rates to U. K. are about three quarter cent per pound 

higher than to the continent and our Sales Department has many 

times advised that they could not sell in U. K. as our! i delivered 

price was one quarter cent or one half cent per pound higher 

than buyers were willing to pay. This would indicate if U. K. 

rates were at the same level as continental rates, our;quota- 

tions would many times result in sales that we cannot make 

under existing rates. 


The witness for International Packers, Ltd., testified that the rates 
to the United Kingdom from North Atlantic ports should not exceed the rates 
to the Continent since the costs of the steamship operators are comparable 
on a voyage to the United Kingdom as to the Continent. He stated that the 
rates Drom competing market areas to the United Kingdom are either the same 
or slightly lower than the rates on the same meat items from the United States 
to the Continent. An exhibit attached to the testimony of the witness of 
Swift and Company, another large exporter of this product, states: 

The rates Drom South America, New Zealand and Australia which 

are considerably greater distance from North Atlantic ports 

to United Kingdom clearly indicate the unreasonableness of the 

present applicable rate of $7 from North Atlantic U. S. ports 

to the United Kingdon. 


Then, in another letter attached to the testimony of this witness, he 


We can say very definitely that a reduction in the ocean freight 
rate would increase our tonnage [to U.K.] via North Atlantic 
ports, inasmuch as this would make us somewhat competitive with 


other gateways. 

In these same communications and in his testimony, this witness, as well 
as other witnesses, also raised the question of the reasonableness of this 
conference allowing only a five percent differential on container or trailer 
shipments, whereas the rate to the Continent includes a differential of 
10 percent Zor containers and trailers. 

Onions 

Tae onion is an important commodity in our exports to the United Kingdom; 
in fact, the United Kingdom is the chief consumer of onions exported from the 
United States, amounting to 500,000 bags with a value of over $600,000 in‘1965. 
Onions are exported principally from New York State. Their value fluctuates 
over a rather wide range, but generally the freight rate is about 20 percent 
-of the value. The eastbound rate is presently $39.50 per weight ton, not 


12/ 
refrigerated. 


12/ At the time of hearing the rate was $32.50. 


| 

The outbound rate is 2) percent higher than the inbound rate lof 267/- per 
ton W. | 

The complaint of the onion exporters was not so much baded on the dis- 
parity between the outbound and the inbound rate, although this inbound rate 
does furnish a useful basis of ‘comparison even though onions are not imported 
from the United Kingdom. The basis of the complaint was the fact that the 
export rate from American North Atlantic ports is somewhat higher than the 
rate from Canada, which is the chief competitor of the United States exporters. 
The rate from Canada to the United Kingdom is $27 from Montreal and Quebec 


and $31 from Toronto. The Canadians also have the benefit of paying the 


| 


freight in Canadian dollars that have a value of 93 cents, Anerican. 
Plastic Sheeting 

The Walsen Consolidated Mercantile Company exports to tile United Kingdom 
two grades of plastic sheeting of the type used for furniture upholstering. 
One is a mylar vinyl laminate of high quality and a value of 90 cents per 


| 


yard, while the other not reinforced with fabric, is a plain /vinyl having a 


value of 22 cents per yard. NAUK has a single freight rate on Plastic sheet- 
ing of $59.75 per ton W/M. ‘This comes to 20 percent of the value of the 
cheaper material. The NAWFA tariff has a sliding scale for the rate on 
plastic sheeting based on the value of the various grades. The inbound rate 
on the plain vinyl having a value such as that shipped by Walsen is $33 per 
ton W/M. Walsen established that this rate is seriously inhibiting the export 


of this material. In order for this commodity to compete in the United Kingdom 


| 


market, the lower valued vinyl must have a lower rate than those that have 
| 
higher values. 


Rags _ 
J. Eisenbar and Son exports approximately one and one-half million 


| 
| 
| 
| 
i 
| 


dollars worth of rags to the United Kingdom each year. These are used in 

the manufacture of bank note paper. The outbound rate on thise rags at the 
time of the hearing was $32.50 per ton W, and it has subsequently been 
increased. to $35.50. The inbound rate is $23.70, as found $34 the NAWFA tariff 


ye 


| 
Be | 
| 


under "Cotton waste." Mr. Bisenbar testified that his company imports annually 
from the United Kingdom several hundred tons of linen rags which are different 
from those which his firm exports. The linen rags cannot be used for the mak- 
ing of currency and are not compressed by the same means. Thus, from the point 
of view of value,! stowage factors, and use, the two products are dissimilar. 
We conclude that no disparity should be found between the two products because 
of this dissimilarity. 
Sleds 

The S. L. Allen Company of Philadelphia lost a number of sales of its 
Flexible Flyer sleds in 1966 because the NAUK conference deleted from its 
tariff the rate of $32.50, which, due to confusion within the conference 
ranks, caused the N.0.S. rate of $70.75 to be applied. While the conference 


chairman testified that he intended that the rate on "toys", $35.50, apply 


when he eliminated the "sled" rate, this actually didn't happen. One of the 


conference carriers quoted the $70.75 as the new rate. 

The manufacturers of Ideal, Structo, Gilbert, Playschool, and other well- 
known toys testified at the request of Hearing Counsel. The American importer 
of the Matchbox line of toys from United Kingdom testified at the request of 
NAWFA. 

The outdound rate at which mast toys move is $35.50 per ton W/M. ‘This 
averages about 33 1/3 percent of the value of the toys. The rate from Canada 
to United Kingdom is $20 and this disparity has lost, American exporters busi- 
ness in the British market. It has also resulted in American firms licensing 
the manufacture of their designs in Canada for export to the United Kingdom. 
Market research conducted by the Playschool people resulted in their conclud- 
ing that the freight rate to the United Kingdom was prohibitive. Another 
manufacturer testified that he could get a foothold in the United Kingdom if 


the rate were the same as that from Canada. 
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The NAWFA rate on the toys that exceed b 200 in value per freight ton 
is 273/-, or about $32.40, when the 1/13/68 increase of 8 percent is added. 
The United States toy manufacturers export about $3,000,000 of a total of 
$1 billion manufactured each year, «British toy manufacturers export about 
60 percent of the toys they make. © | 

It is true, as respondents state, that other factors such as British 
import duty, high mark-up in their stores, the 10 percent British surcharge 
on imports, and other factors make it difficult for the erie toy: exporter 
to compete. Our costs are no higher than those in Canada, however, except 
for the Commonwealth preference in import duties. Yet, the Canadians success- 
fully export American toys and some of our exporters ship out of Canada. 


Other Commodities 


| 
In addition to the foregoing commodities, the record contains evidence 


of the impact of rates upon the movement of other descriptions of cargo. For 
_ instance, aquariums formerly moved under the general cargo N.0.S. rate of 


$70.75, and this high rate was inhibiting sales and exports.| A shipper sought 


a reduction to $35.50, but the conference granted a smaller decrease. Citing 
an inability to meet U.K. and Japanese competition, the shipper returned to 
the conference again for a rate of $35.50 in August 1966. the conference 
granted this request, and the shipper's exports increased three-fold. 
Another product, hog bristles, moves eastbound at the doneontract rate 
of $2.65 per cubic foot. The westbound rate was $2.37 per tng foot. Hog 
bristles are shipped in both directions from time to time. [Exporters in this 
country experienced heavy competition in the U.K. on hog bristles exported 
from Red China. However, the freight rate does not appear-to be impeding the 
flow of eastbound hog bristles ‘because Meyer Line, a nonconfierence carrier 


to the Continent, has a rate of $1.65 per cubic foot, including transshipment 
to the U.K. The shipper who testified uses this nonconference rate. 


The record contains data with respect to the export of scrap rubber 
(tire buffings) to the U.K. Prior to June 1966, a large amount of rubber 
buffings moved through North Atlantic ports to the U.K. This amount grad- 
wally decreased in'!proportion to the increase in NAUK rates. However, while 
the rate has had an econamic impact upon export of rubber buffings, the NAUK 
rate is still lower than the NAUK rate on ordinary scrap rubber. It is lower 
than a camparable NAWFA rate, and it has not been shown that it is higher than 
a rate from a competing source. Thus, there is no disparity in rates. 

The record also contains some indication that shippers claimed that the 
NAUK rates impeded exports. These include balloons, candy, copper, zinc, 
lead, tires, hospital equipment, and construction machinery. The record does 
not show in what manner shippers of these commodities have been disadvantaged 


by the NAUX level of rates. The outbound rates on nuts and lobsters were 


reduced to satisfactory levels during the pendency of this proceeding. 


Tne only inbound rate that came under attack was the rate on lead, but 


NAW2A has now reduced that rate and it is no longer being protested. 


DISCUSSION 

The Examiner made appropriate findings under section 18(b)(5) as directed 
in the Order of Investigation. Generally, he found that the overall confer- 
ence rate structure in the outbound North Atlantic trade was not so much 
higher than the conference rate structure in the reciprocal trade, or the 
inbound so low, that these rate structures can be found to violate any provi- 
sion of the Shipping Act. 

The Examiner, however, noted generally that lowering the freight rate 

" will cause more cargo to move, everything else being equal. Tris being so, 

the Examiner found that relatively high rates on low moving or nonmoving com- 
modities in the outbound tariff are inhibiting the movement of goods in this - 
export trade. This, he found to be contrary to section 18(b)(5) under the 
test of the Iron and Steel peti iene a disparity was shown to exist on 
low moving and nonmoving commodities and this disparity has inhibited the movement 


13/ Iron and Steel Rates, Export-Import, 9 F.M.C. 180 (1965). 
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of traffic outbound. Consequently, it became the duty of the carriers to explain 
or justify that such higher rates were -2asonable. This respondents failed 

to do. Therefore, ‘the Examiner required that the outbound rates) on camodities 
that moved in‘a volume of less than 100 tons during the year 1965, at a rate in 


- 
excess of $55 per ton W/M, shall be reduced to that figure because any rates 


in excess of this figure are contrary to section 18(b)(5). 
Next, the Examiner considered the N.0.S. rates in the Seer tariff. 
The Examiner found that the high NAUK N.O.S. rate places an ondue. burden upon ship- 
pers. He then stated that ". . . if the N.0O.S. rate were in an Enount approx- 
imately equal to the average rate in the entire tariff, the instances of this 
inequitable burden being placed on the shipper would decrease substantially." 
Therefore, the Examiner found that some of the N.0O.S. rates were contrary to 
section 18(b)(5). He ordered that these N.O.S. rates be disapproved and that 
NAUK promulgate new rates not to exceed $55 W/M. | 
Finally, the Examiner found that the rates on certain specific comnodi- 
ties, including Apples and Pears,: Automobiles, Books, Egg Albumen, Meat Offal, 
Onions, Plastic Sheeting, Rags, Sleds, and Toys, were contrary to section 18()) ©). 
The Examiner disapproved the outbound rates on these commodities and directed: 
that such rates be lowered to a level comparable with the rates [in a reciprocal 
or competitive trade. =| 
Both conferences begin ere discussions with certain warnings, caveats, 
and complaints concerning the trial and development of the aeceesatng® These 
reflections set the mood of respondents' exceptions. For instarice, both 
respondents claim that their rates were not successfully attacked by any party 
or a witness, shipper, economist, statistician, or otherwise. 
Secondly, respondents emphasize that shippers generally see no merit 
whatever in a comparison of eastbound and westbound rates between the United 
States and the United Kingdom. As NAWFA says, "despite the extensive efforts 
of the Commission's investigative staff to obtain shipper testimony, the over- 
whelming response was a resounding silence from the shipper community." 
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is strong testimony to the 
1/ 


g community. Likewis: 


shipper response overshadows the meager sprinkling of adverse 


excepted to each adverse finding. We will consider 
x Giscussion of the issues below. 


Examiner, after carefully analyzing the "price profiles" evidence, 


.' & 


eo 


und rate structure was not effectively higher than 
inbound rate structure. The Examiner noted that there was a 25 percent 


Gisparity detween the overall rate structures after the most recent rate 
= NANFA. However, considering the aggregate amounts paid by ship- 
pers, the Sxaminer found the dispari be 1 ignificant. As Hearing 
Counsel conceded: 
de true that if neen yield per ton 
moving Dou ; over 500 tons) 
+o iyield per ton indound (ov 3ities], there 
ner ouvdound Cisparity. 
between the entire rate 
neces has been prover ich is violative of the 
s studies are not probative 
widence. Indeed, Dr. Mater's analyses have served as an effective springboard 
the examination of rates on low and normmoving commodities, N.0.S. rates, 
and specific commodities. 


next measured in NAUK rates against the standards of 


After finding th inor moving commodities, 


N.0.S. rates, ané certain named commodities to be so unreasonably high as to 


be detrimental to the commerce of the United States contrary to section 18(b)(* 
the Examiner ordered these rates reduced to competitive levels. These holdi:.: 
have prompted a rash of exceptions, general and specific. Most of these 
exceptions bring into question the very meaning of section 18(b)(5). 


Most of the evidence to this effect was excluded by tne presiding 
examiner, but now under an offer of proof, the Commission has decide: 
that this evidence is immaterial. A finding of a violation oF secticr 
18(b)(5) does not depend upon the quantum of shipper venemence a 
record contains. 

15/ Compliance with our decision with respect to N.O.S. rates and tae races 
on certain-specific commodities, will further reduce the overall dis 
parity: between’ the two tariffs. 
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We will first consider the meaning of section 18(b) (5), which prov .de 


| 
The Commission shall disapprove any rate or charge filled by a 
common carrier by water in the foreign commerce of thle United 
States or conference of carriers which, after hearing, it finds 
to be so unreasonably high or low as to be detrimental to the 


commerce of the United States. 


‘ 


The section contains two elements: 
i 
1. Is the rate unreasonably high or low? 
| 


- 5 : | 
2. Has the unreasonableness of the rate caused detriment to commerce? 


In short, these elements require the definition and application of two words: 


unreasonable and detriment. | 
16 | 


"Unreasonable" is a common regulatory term. In eneral, an unreason- 
ty | 


able rate is one which does Dot conform to the ratemaking factors of cost, 


value of service, or other transportazi mditions. in other words, an 
innate 


unreasonable rate is one that cannot be Justified by one of more of these 


factors. 
ad 


in interpreting section 18(b)(5), the Commission has followed this 


approach. In Iron and Steel Rates Export-Import, 9 F.M.c. 180, 191-92 
thee Mitie? atoetitasiy ond 


(1965), the Commission measured an outbound rate with an inbound rate to see 


if one was high in relation to the other; i.e., whether on¢ appeared to be 


unreasonable. Upon an indication that a rate was unreasona 


showing of detriment to commerce, the carrier quoting the 


be required to justify the rate on the basis of bona fide 


In Outbound Rates Affecting Exvort High-Pressure Boil 


bly high and after a 
higher rate would 
ratemakirg factor 


rs, 9 F.M.C. hLi, 


457 (1965), the Commission restated the position as to whether a rate was rea. 


able with respect to accepted ratemaking factors. In investigation of Rate- 


in_the Hong Kong - United States Atlantic and Gulf Trade. F.M.C. Docket 10% 5. 


p- 8, November 3, 1957, the Commission again followed this 


japproach unde, 


section 18(b)(5). The initial step was to determine whether a rate was ure 


sonable with respect to out-of-pocket costs (an acceptable 


ratemaking siancar . 


16/ It means ordinarily: "a. Not conformable to reason; irrational; also, 


not governed by reason. b. Immoderate; exorbitant.” 
Collegiate Dictionary, G. & C. Merriam Co., 1961. 
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Webster 's New 


Respondents argue that the Commission, by using the comparison of rates 
technique, announced in Iron and Steel, supra, has read the “unreasonable” 
standard out of section 18(b)(5). Respondents cite the legislative histo:: 
of the provision: 


nm summarising Section 18(b)(5) for his colleagues prior to the 
Senate vote! on the bill, Senator Engle paraphrased it as follows: 


. . . The Commission must disapprove any common carrier or 
conference freight rate so irrationally high or low as to be 
Getrimental to our foreign commerce. (Index to Legislative 
History of the Steamshio Conference/Dual Rate Law, 57th Cong., 
2d Sess. (1902)). 


The late Senator Kefauver also gave guidance for the application of 
Section 18(>)(5), when he said in an exchange with Senator Engle: 


. . . If the [rates] are so exorbitantly high that they are 
Getrimental to the commerce of the United States, the Com- 
mission will be authorized to disapprove the rates. 
Senator Engle: 


ot the rates have to be unreasonable to the point they 
are detrimental to the commerce of the United States. 


Senater Kefauver: 


the amendment states. 


that understanding, and with that legislative record 
on the matter, I am perfectly satisfied to accept the amend- 
ment. (Legislative History Index at 25-26.) . 


ese excerpts of the legislative history to be explanations 

section (i.e., so unreasonably high or low as to be detrimental to 
commerce of the United States), not as qualifications of the word "gnreasonahl’ ” 

However, respondents argue that the Examiner never made findings of 

unreasonableness; he simply found that one rate was higher than another: 

i.e., "if a rate is higher, it will be held to be unreasonably high!" We 


do not interpret the Examiner's initial decision in this manner. The 


Examiner did make findings with respect to reasonableness of rates. ghe 


Examiner first pointed out that Lcd Liies 

unfavorably with rates inncthemetiaades ? eifper reciprocal oF Gasipaalattaie - 

On this comparison, the Examiner noted thal such Ales ADDGared 10-bominciis 
Re STD 


sonable. Following the procedure outlined in iron and Steel and the Coiicr 
eee a 


case, the Examiner then granted the carriers an opportunity vo come forward 
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to show that their apparently unreasonable rates were justifica by cost, 


value of service, or other transportation conditions. Unfortuately, 


respondents chose not to submit such proof : “acts were 
| 


solely in the hands of the carriers, and as u <issi si|seen here, 
ely _in_ the hands (fe 


not readily available to the’ Commission‘s staf. 

Both conferences argue that this in the burden of proof 
upon them. The Examiner followed Commission precedent in which the Commis- 
sion has further broken down the reasonatle standard under section 18(»)(5) 
to describe the quantum and order of proof required of adversaries. As the 
Commission said in Iron and Steel, supra: 


When a rate disparity in reciprocal trades, cn similar! commod- 
ities appears, and when movement of goods under the higher rates 
has been impaired, the carrier quoting the rates must demonstrate 
that the disparate rates are reasonadl All facts pertaining to 
the reasonableness of the rates are -‘ in the possession of 
the carriers. Unless so interpreved,. 18(b)(5) becomes a 
nullity and we will not impute to th he enactment of 
a meaningless statute. Tj ; iges 


he burden of proving that the rave has 

aE % = - = 
on commerce; e.g-, that vonnage < 
the rate is too high. Tne carrier weuld > 

owing that th 

lubjects of justification may i 2 myriad ravemaking factors 
which might differ between the in! 
These include competition, volume 

tevedoring costs, and others. 
| 
The Commission reiterated this point in the Boiler case,| supra. 


mere is no evidence of record easonableness pf the 
rates as measured by the excess oz Y over costs oz) moving 
Thus, the only prodativ DAS the reasbnable- 
ness of th es) es ration oz rate 
disparities, either jangular or reciprocal. As we said in 
Iron and Steel Rates, Export-Import, supra, the existence of a 
disparity, in and or itsel’, has no conclusive legal significance. 


in the context 
ties. : 

of Iron and Steel Rat . Import, eve triangular 
disparities snould be measured in Conse- 
quently, where a rate disparity is shown betweex a rate j“rom 
the United States and a rate from a foreign port to the | same 
destination on similar commodities, ana the mcvement of |go0us 
under the higher rate has been impaired, the carrier quoting 
the rate from the United States should demonstrate the reason- 
ableness of the rate by showing that the transportation i 
tions in the two trades are not the same in material re 
or that the attendant transportation dircumstances reguicre 
the rate be set at that level. 9 F.M.C. at 457-458. 
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Most recently, in the Hong Kong cas supra, the Commiss on again express. 
its reading of section 18(b)(5): 

Following these decisions, we will <.tempt to establish criteria 

for findings under section 18(b)(5) here one carrier or conference 
is alleging that the rates of anoth ~ carrier or conference are so 
unreasonably low as to be detrimental to the commerce o* the United 
States. The first principle which we will follow is that a rate 
which fails to meet out-of-pocket costs of the carrier quoting the 
rate is unreasonably low. By out-of-pocket costs, we mean cost of 
handling the cargo into and out of the vessel plus any directly 
assignable costs such as brokerage, etc. 

* * * * 

It would then be incumbent upon the carrier whose rate has been chal- 
lenged to rebut the presumption created by showing that his actual 
at-of-pocket costs and other rate factors vary materially from 

those developed by the complaining carrier. Docket No. 1083 at 8. 


In the context of this proceeding, we believe that a party may show that 
@ rate appears to be unreasonable by reference to a lower rate on a similar 
17/ 

commodity which moves in a reciprocal or competitive trade. This procedure 
properly apportions between the parties the’ burden of proving certain facts and 
is in conformity with the requirements of the Administrative Procedure Act and 
the Commission's Rules of Practice and Procedure. An adverse party has, there- 
fore, to show the rate to be unreasonable. A carrier must then come forward and 
prove that its rate is reasonadle. This does not misplace the burden of proof. 
Both parties have proceeded in the proper order, and each has demonstrated those 
facts of which it has particular cognizance. 

As noted, the Commission enunciated in the Iron and Steel case and the 
Boiler case the procedure to be followed in developing a case under section 18 
(d)(5). Thus, the Commission stated that the opponents of a rate shall show 


that the rate appears to be unreasonable; i.e., that the unreasonableness of the 


rate has caused some economic consequence to the shipper. In spite of this 


statement of the Commission's prevailing interpretation of section 18(b)(5), 


N&UK chose not to submit any proof to rebut tne prima facie showing that a rate 
was contrary to section 18(b)(5). Mamy of the findings in this case depend ujcn 
the absolute refusal of NAUK to cooperate in ary respect in accordance with the 
Commission's prior, cases. The record does establish the prima *acie showing 
expected of opponents of a rate, but there is absolutely no showing whatsoever 


in rebuttal. : 
17/ A party mst also make out a case of detriment to commerce. 


| 

The Commission cannot extract the true picture from a case when mucn 
relevant evidence is absent. If proponents of an attacked rate cause the 
dearth of such evidence by withholding it, the Commission chee fail io 
take that nonfeasance into account in its deliberations in the case where 
there is a prima facie showing of an 18(b)(S) violation. | 

Since the carriers refused to submit appropriate data, the Examiner 
ruled that rates which appear to be unreasonable by virtue of their compari- 
son with other rates were in fact unreasonable because of lack of proof to 
the contrary. The Commission has previously ruled that a person contesting 
rates may show them to be prima facie unreasonable by reference to a lower 
rate on a sittilar commodity which moves in a reciproca vrade. Outbound 
Rates Affecting Export High-Pressure Boilers, 9 F.M.C. Msi, 457 (1966). 


The obvious reason for this comparison is the assumption that comparable 


©? considerations of cost, value of service, and transportation circumstances 


e | 
S prevail in competitive trades. As the record shows here, the trades which 


have been compared: are similar. For example, the inbound/outbound trades 


are served by the same carriers at about the same costs. No distinctive 

dissimilarities have been shown. Likewise, the outbound trades from the 

United States to Europe and from Canada to the U.K. have 4 logical as well 
| 


mn 


as factual similarity to the NAUK trade in the carriers plying these trades, 


cost, and types of cargoes carried. Indeed, tiered Siete ei STRLEr IY, 


to assunatheb~thetraues” are THe Same « As the Supreme Court said in U.S. v. 
Northern Pacific Ry., 288 U.S. 490.(1933): | 
| 

Thus, both the appellees and the Commission recognized what has 
long been settled - that existing rates for similar service to 
other destinations may be used for comparison as one! test, though 
not a controlling one, upon the question of the reasonableness 

of the rates in issue. The Commission's reports do hot sustain 
the averments of the petition that the question of reasonableness 
was disregarded and the order based solely upon a comparison with 
rates which were unduly and unreasonably low. 288 U.S. at 500. 


A person attacking a carrier's rates may rely upon a comparison of rates in 
competitive trades to show unreasonableness. And it is fair, after a showing 
of detriment to commerce, to require carriers to come forwara to show that 
“attendant transportation circumstances require that the trate be set at the 
level." Iron and Steel Rates, Export-Import, supra at 193-92. 
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The carrier who is in possession of such data may then come forward to 
show that, based on differences between the trades compared or other tests 
of reasonableness, a rate which appears to be unreasonable is in fact reas: .- 
able judged by acknowledged ratemaking factors (or not detrimental to commerce). 
We consider no r The conferences urge that the 


ner's findings are erroneous as a matter of law. The initial attack is 


will move at lower rates. Respondents argue that a rate is not detrimental 
eed 


te commerce simply dDecause more cargo would move under a lower rate. Respondents 


rgue that the proper test to commerce is whether the ocean rate 


Tt 


prevents the cargo from moving, citi @ Weil v. Italian Line "Italia" 
2 ‘So? > 
-B. 395 (1935), and Paci Coast-River Plate Brazil Rates, 


argue that the legislative 


* 


* section 18(b)(5) shows an intent to codify these cases. In 


> = 


Imposition of Surcharge by the Far East Conference, 9 F.M.C. 129 (1965), 
the Commission followed this “lost sales" approach, See also the Surcharge 


at U.S. Atlantic and Gulf Port {.0. 13 (1966), in which the Sommission 


Violation of vior because a surcharge "did not cause 


loss of sales or prevent th In reaching a different 


conclusion, respondents argue that the Examiner fell into error by following 
the Commission's dicta in Iron and Steel Rates, Export-Import, supra, which 
stated: 


When a rate disparity in reciprocal trades, on similar commodities 
appears, andiwhen movement of goods under the higher rate has been 
impaired, the carrier quoting the rates must demonstrate that the 
Gisparate rates are reasonable . . Tne Commission [still has] 
the burden of proving that the ra had a detrimental effect 
on commerce; 'e.g., that % 7 i ed in moving because 
the rate is too high. 9 F.M.C. at 


The Commission's decision in Outbound Rates Affecting ort High-Pres::— 
Boilers, suora at 56-57, which by dictum prescribed a “Hmitation comes profi 
18/ 
test of detriment: to commerce is, according to respondents, bad law. So, 
18/ The Commission stated in the Boiler case, "Proof of this aetriment mich 
run froma showing of loss:‘of a market or a particular sale to some 


intangible limitation of the ability to participate profitabiy in a marnxe ." 
9 FMC. at 256. 
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too, is the Examiner's similar definition of "detriment to commerce” , i.e. 


rates which inhibit the movement of cargo. 


Detriment, according to Webster, means "injury pasamase » or that which 
AR 
| 


causes it; mischief; hurt." In the context of the Shipping Act, the Commiss? or: 
| 


Cem OO ee 


| 
has had opportunity to consider economic factors to determine whether such 


factors were detrimental to the commerce of the United States. In the Iron 


and Steel case, the Commission defines detriment to mean "that tonnage is 
handicapped in moving because the rate is too high", 9 F.M.C. ae 191. Simi- 
larly, in the Boiler case, the Commission referred to detriment in these 

terms: "movement of goods under the higher rate has been impaired.” 9 FM.C. at 
458. 


| 
In the Hong Kong investigation, the Commission stated as fiollows: 


A complaining carrier in order to make out a case under section 
18(b)(5) must also establish a prima facie showing of de sriment 
to commerce. If the complaining carrier-can demonstrate an 
adverse economic impact upon itself, the carrier has made jout 

a prima facie case of detriment to commerce. Again, such |proot 
would be subject to rebuttal by the carrier whose rates have been 
complained of. Docket No. 1083 at 9. 


Respondents argue that this concep» of "tonnage handicapped in moving" 
is far too vague to serve as a regulatory standard. Despite these cases, 


respondents hold out for a more rigid definition; that is, cargo was prevented 


from moving. Certainly, the cases respondents cite are valid; |a rate which 
Sa ettetiaitatindl 


AN Vents cargo from moving certainly is detrimental to commerce. But what 
; 


fe intangible economic impact, the watering down of profits or the 
A CS 


| 
ability of a merchant i , 5? An unreasonable rate which 


- = >: . ~ | 
causes either of these results is detrimental tc U.S. commerce.| Many situations 
| 


may arise in which some economic harm other than "lost sales" is worked by 
a rate upon some aspect of our commerce. Thus, we will not restrict the 
definition of detriment to commerce to those rat@ which prevent a commodity 
from moving. Rather, we will define detriment 4s 
limit it to "lost sales" or other rigid formulas. 
The Examiner considered the detrimental gffect of rates upon commerce, 
both generally and specifically. Generally, stated 
all other things being equal, nore.cargeaii1-nowenai-ewen-neies. This 
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being generally true @kfe Examiner felt_that.rates_which.werc.uureasonably 
high may be presumed to have a detrimental effect on commerce. 

es Ex os aS ee that in the en aes rates would 
increase movement and that relatively high rates on cargoes taking an N.O.S. 


rate on low-moving or nonmoving commodities were inhibiting the movement of 


these cargoek J Factusliy; the conferences argue that this analysis is faulty 


because it fails to consider other factors surrounding the movement of the 


cargo, that this analysis was not undertaken and, thus, the Examiner induig ed 


int for negotiations for a lower rate; and shippers are aware of their 
strong bargaining position. Shippers do seek and are allowed rate adjustments 
whether the shippers are large or small. 
The Examiner bolstered his general statement with the fact that move- 
mnt of the high-rated commodities was either nonexistent or of minimum 
volume - less than 100 tons per year. He found it reasonable to assume that 
ee EE ISS Se ee 8 ere 
high freight rate has had some impact upon the ability 
of the exporter to cevelop any any movemensof_t these commodities ; and furthermore, 
ne Oe aD 


the ae of these rates can have no harmful effect upon the carriers because 
———— —— 


ep 


ee ting little,if any, revenue under these rates. 


that any traffic which would result from a lowering of these 


tlo the benefit of the carriers as well as the exporting 


things being equal, more cargo will move at lower rates.” We disagree, however. 
with ‘the Examiner’ s application of this concept. This. economic nesmeconcmce co stand- 
aD 
DZ see » does not legally commerce as ee lated 
by section 18(b)(5). 
er rere 


Much argument is directed toward the question of the Commission's authority 


under section 18(b)(5). The conferences support an emasculated version - that 


365= 


the Commission can disapprove a rate only - and Hearing Counsel jurge that 

section 18(b)(5) permits, not only disapproval, but a statement iof the level 

at which a rate will not offend section 18(d)(5). 
It is unnecessary to decide this question here. Rather, me will order 


NAUK to bring in a new rate which satisfies our objections, with a demon- 


stration that the new rate is reasona) i stand- 
ards of cost, value of service, or other transportet+son—conditions. Failing 
bee ee 

| 


ee 
this, we will take further action. 


Low-Moving and Nonmoving Commodities 


The Examiner considered rate disparities which favor high yolume commod- 


ities and found that the evidence set forth above establishes as a general 
| queens 


economic fact +in.the outbound trade tothe United Kingdon, lowering 


— 


tonnage moving. Of course, the record does not establish the precise elasti- 
| nteeeteensineaneeindl | 
city of demand for every commodity. Neither does the record support 


the conclusion in this case that the relatively high rates on these commod- 
ities have inhibited the movement of goods. Many factors may have contri- 


buted to the inhibition of the movement, and the freight rate was not shown 


| 
to be more than a relevant factor and certainly not the controlling factor. 


The only facts established on this point are that the rates are dis- 


parate on certain commodities and that the commodities move in low volume 


or not at all. There is no evidence, as there is with specific 
| 


tariff items, of an adverse impact on our commerce beyond the generality that 
| 


a lower price tends to attract more business. It is completely arbitrary 
to order the rate set ata specific LCV Canin dleme\ Si OLS yurelated items moving 


| 
at lesswhhan a certain leve]_of tonnage per year. We, therefore, overrule 
PO rE aan me call \ 


the Examiner as to such rates. 


continuous policy on behalf of NAUK to weed out 
@his is commendable, and we urge both conferences to continiuc 
their tarifs by the elimination of unneeded items. Furthermore, 
we urge NAUK to commence a program to lower the rates on commodities which 
© in very small volume, perhaps 100 tons or less per year. High rates on 
hese Low-moving items may e to the inability of exporters to develop 
significant movement of 
rates may develop some overseas markets for exporters in this country and 
in turn generate needed onal revenue for the carriers. We.belieye that bo 
policies would contribute to the well being of our commerce and be in the 


sy tS ine = 
public interest. 


N.0.S. Rates J 09 


Next, the Zxaminer considered the general cargo N.O.S. rate which is 
is labout 32 percent higher than the inbound rate and is estab- 
conference without regard to any recognized standards normally 
Certainly, it is not the product of any negotiation 
bargaining between shipper and carrier. The rate bears no relationship 
Tne N.0.S. rate is by no means a paper rate. 
er Zouné thet the N.O.S. rate is higher on many commodities than 
the rate would be if a specific description applied. Accordingly, the Exan- 
iner concludeé that the outodound N.O0.S. rate should ve no hisher than the 
inbound equ: t to section 18 
agree that the general cargo N.O.S. rate is contrary to section 18(b)(5). Tue 
rate is significantly high as compared with the inbound rate. NAUK, with the 
exception of some general statements, offered no justification of the level of 
this rate. The rate is so high that it has a tendency to inhibit exports; 


- 
oe 
e- 


a I OE, 
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| 
sleds are a cogent example. Accordingly, the general cargo '.0.S. rate is 
| 


disapproved as contrary to section 18(b)(5). 


Apples and Pears 
The Examiner found that NAUK's rate on apples and pears was $1.05 per 
carton. The Examiner stated that there are about 50 cartons stowed to the 
ton, or 2.2 cubic feet each. The inbound rate is 262/6 per ton W/M or about 
$32 per ton w/M. Using the Examiner's stowage factors, the =a rate works 


| 
out to $19.11 per ton as freighted (measurement basis) as compared with a $32 
| 


W/M inbound rate. Thus, there is no jnbound/outbound disparity here. 


Likewise, the 95¢ palletized rate does not appear to be disparate. The 


| 
NAUK rate for apples N.0.S. of $44.25 Soe W/M has been dropped from the 
ft 


tariff; thus, no disparity remains here. 

he outbound reefer rate is $1.55 per carton which, according to the 
Examiner, works out to $77.50 per ton. The inbound rate is 17/6 per ton 
w/M or $54. Actually, the NAUK rate works out to $27.30 per ton, as freighted, 
versus $54 inbound. Consequently, we reverse the Examiner's holding with 


| 
respect to this item. 


Automobiles | 
The Examiner directed that the NAUK rate on automobiles of $32.50 per 

ton W/M be reduced to $27.50 W/M, the rate from eastern canaae The rate 

of the Canada-U.K. Conference from Eastern Canada has, according to respondent 

NAUK, been increased since the conclusion of the hearings to $32.50 W/M. Thus , 


19/ The apples N.0.S. rate was a paper rate. 


utilizing the most recent rate of the Canada-U.K. Conference, any disparity 
Detween the NAUK rate and the Canada rate disappears. We, therefore, reves: 


the Examiner's finding with respect to automobiles. 


ora > uae! 


The Examiner found that the rate of $70.75 on books hardback was con- 
the statute and ordered that it be reduced to $45.25 W/M. The 
rate with the NAUK unbound book rate in order 
to arrive at a at parity. a on, bound books and unbound sheets 
are not comparable commodities. We wii sider disparities only on compara- 


ble commodities.' We, therefore, sustain the exceptions and overrule the 


Examiner. 


mand rai nm this commodity to be $42.50 per 
This was increased to $43.50 e The inbound 
ings per ton w/M or avout $40. NAUK argues that this 
uné cartons measuring about 1.6 cubic feet. 
1,250 pounds or 25 cartons to a measurement ton of 40 cubic feet. 
goods are freighted on a measurement rather than a weight basis, 
active rate is 3.5¢ per pound ($43.50 divided by 1,250 pounds). The 
Examiner, however, used a rate of $ .0485 per pound. Nevertheless, the rate 


to the Continent is 2.5¢ per pound. Thus, 5¢ would appear that a disparity 


still exists between the NAUK rate anc the Continental rate. J The higher 
—_——————s 


rate has had an adverse economic impact og toe movement of this item. Thus, 
eee 


the NAUK rate is disapproved. NAUX shall file a new rate, along with its 


transportation justification, for our consideration. 


Meat Offal 
‘ne Examiner noted that the outbound rate was $7 per ton W. This wis 


| 
high compared with the inbound rate which worked out to be $53 per ton. 


Secondly, the rate of the North Atlantic Continental Freight/ Conference ws 
| 
$55.75. The Examiner found thaL the pie igher rate inhibited expo rts of meat 


offal. The Examiner required the NAUK rate to be lowered to] this latter level. 
NAUK now states that the Continental rate has been increased as of December 16, 
1967, to $64.50 W. Nevertheless, this disparity still exists between the in- 
bound and outbound rates, as well as between the NAUK and Continental rates. 
Consequently, we disapprove the NAUK rate of $7 and direct NAUK to file a 

new rate with a suitable justification. | 


The Examiner found that the NAUX freight rate on onions is a contributing 


factor to our dwindling exports of onions. The Examiner measured the outbound 
a | 


| 
Ste of $39.50 with the rate from Canada to the U.X. of $27|per ton. This 


disparity with the testimony of the economic detriment to shippers of onions 
from the United States, which was not jusvizies 5 NAUK, is) contrary to sec- 
tion 18 (b)(5). We agree. ‘The NAUK rate is hereby disapproved and NAUK is 
ordered to file a new justifiable rate. | 
Plastic Sheeting | 
The NAUK rate on plastic sheeting is $59.75 per ton W/M. ‘The NAWFA 
inbound rate has a sliding scale based on value. As applied to the type of 
plastic sheeting which was examined here, 2 WAWEA rate of $33 per ton W/M 
applies. This disparjty was not justifiecugend the failure jto provide a 


lower rate for cheaper grades of plastic sheeting ras increased the export- 


phinaetcstedaia —— nil 
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ex's cost-itr the market place"without.reason. Accordingly, we approve the 
Examiner's ruling that the rate shall be disapproved as contrary to sec- 
tion 18(b)(5). NAUK shall adopt a new rate based on the rélative value of 
the various grades of plastic sheeting, as is done in the copeead tariff. 
| 


- Li- 


The Examiner found that a camparison of outbound with inbound rates on 
rags reflected a disparity and that the outbound rate should be reduced to 
$23.70, the imdound rate. However, the record demonstrates that the rags 
Smported and those exported are significantly different. Rags which are 
exported are compressed and used for making currency. Linen, as rags, is 
imported into the United States, but it is not used for currency and is not 
compressed dy machinery. 1 Snbdound and outbound rags are not used for 
the same purposes, are not campressed in the manner, and are really two dif- 
ferent products. Thus, no disparity actually exists. We agree and sustain 
the exceptions to the Examiner's decision with respect to rags. 

Sleds 


The Examiner compared the rate applicable on sleds - the general cargo 


N.0.S. rate of $70.75 th the inbound toys rate of $33 W/M. He accepted 


serious impact of this high rate upon the transportation 
ne found the rate to be contrary to section 18(b)(5) 
redzced to the indound toy rate. We agree that a disparity has 
been shown, = =o i + been justified by NAUX, and that the rate should 
ae 

be cisapproveé. N&U% s: file a new rate along with a justification. 
Toys 

The Examiner compared the outbound rate on toys of $35.50 W/M to the 
rate applicable fron Canada to the U.X. of $20. The record shows that this 
disparity has not deen justified and has caused economic harm to American 
exporters in the British market. Tae Examiner, therefore, disapproved the 


rate. We agree that his fipeemgysare-cerrect anc order that NAUK file a new 


rate along with a Se . 


Conclusion 
The foregoing commodity rates we have found to be contrary to sec- 
tion 18(>)(5) as so unreasonably high as to be detrimentai to commerce. 
We will direct that such rates shall be disapproved to be effective 90 


days from the date of this order. Prior to that time, NAUK shall file 
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lower rates on those items upon which the rates have been disapproved with 


a justification of the level of the new rate, based upon cost, value of 


service, or other transportation conditions. Failing this, the Commission 


will invoke other lawful sanctions authorized by sections 15,/16, 17, and 
18(b)(S) of the Shipping Act, 1916. 


An appropriate order will be entered. 


Thomas Lisi 
Secretary 


FEDERAL MARITINE COMMISSION a Re 
: AUGUST 20, 1968 


(FEDERAL MARITIME COMMISSTO! 
DOCKET NO. 65-45 
INVESTIGATION OF OCEAN RATS STRUCTURES IN THES TRADE 
BSINESN UNITSD SIRTSS NORTH ATLANTIC PORTS AND PORTS 
IN THS UNITED KINGDOM AND EIRS - NORTH ATLANTIC UNITED 


KINGDOM FRSIGHT CONFSRENCE, AGREEMENT 7100, AND NORTH 
ATLANTIC WSSTSOUND FREIGHT ASSOCIATION, AGREEMENT 5850 


ORDER 


This proceeding, having been instituted by the Federal Maritime Commis- 
sion, and the Commission having fully considered the matter and having this 
day made and entered of record a report containing its findings and conclu- 


sions thereon, wich report is hereby referred to and made a part hereof, 


and the Commission having found that the North Atlantic Kingdom Freight Con- 


ference has established rates on general cargo N.O.S., egg albumen, meat offal, 
onions, plastic sheeting, sleds, and toys, which rates are so unreasonably 
high as to be Getrimental to the commerce of the United States contrary to 
section 15(; & the Shipping Act, 1916; 

THERENORS, IT IS ORDERED, That pursuant to the Commission's authority 
under section 18{t of the Shipping Act, 1915, to be effective 90 days 
from the date of this order, respondent North Atlantic United Kingdom Freight 
Conference shall cancel such rates and shall file lower rates on these afore- 
mentioned items. Respondent North Atlantic United Kingdom Freight Conference 
shall also file a written justification of the level of the new rates based 
upon cost, value of service, or other transportation conditions as outlined 


in the attached report. 


By the Commission. - , j fic 


Tnomas Lisi 
Secretary 
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INVESTIGATION OF OCEAN RATE STRUCTURES IN THE TRADE BETWEEN 
UNITED STATES NORTE ATLANTIC PORTS AND PORTS IN THE UNITED 


The overall conference rate structure in the trade fram North | 
ports to the United Kingdom found not to be eaters 
conference rates in the reciprocal trade, ¢ 
they violate sections 15, 18(b)(5), or Sse sections of 
ping Act, 1916. | 

The general cargo and some of the commodity N.0.S. rates of the North 
Atlantic United Kingdam Freight Conference in the said outbound 
trade and the rates applicable to certain specific cammodities found 
to violate sections 15 and 18(b)(5) of the Shipping Act, 1916, since 
they are so unreasonably high as to be detrimental to the! commerce 
of the United States and are contrary to the public interest. 


The rates of the said conference on commodities that move in eral) volume 
found to violate sections 15 and 18(b)(5) of the Shipping! Act, 1916, 
because they are so unreasonably high as to be detrimental to the 
commerce of the United States and are contrary to the public interest, 
and they also violate section 15 of the Act because they «unjustly 
discriminate against and are unfair to the shippers of the ccmmodi- 
ties that move in small volume. 


Burton H. White and Elliott B. Nixon for respondent North! Atlantic 
United Kingdom Freight Conference. Elkan Turk, Jr., on the brief. ; 


Ronald A. and Robert Henri Binder for respondent North Atlantic 
West Fre Association. 


Peter J. Connell for the Treasury Department. | 
J. Davidson, Assistant General Counsel, for Small Business 
Administration. pF - Zeidman, General Counsel, Robert B.| Weber, and 
on the brief. \ 


wore i eee 

ea et Towle for witness appearing on behalf of Swift’ 
Donald J. Brunner, Norman D. Kline, and E. Duncan Hamner,! 
Counsel. | 
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a. The Issues 


The Commission instituted this proceeding under sections 5, 


18(b)(5), and 22 of the Shipping Act, 1916 (the Act), and section 212(e) 
2 


of the Merchant Marine Act, 1936, to investigate the ocean freight rates 
in the outbound and inbound trades between the United States and 
United Kingdom. ‘The Order of Investigation and Hearing named as 
ents the North Atlantic United Kingdom Freight Conference (HAIK) 
member lines, who establish the conference rates and file tariffs applica- 
ble to the eastbound (outbound) cargo and the North Atlantic Westbound 
Freight Association (HAWFA) and its member lines, covering the westbound 
(inbound) cargo. 

Rates of the few carriers in these trades other than those of the 
conferences were not included in the Order becanse the conference vessels 
carry nearly all the cargo in these trades. According to views expressed 
at the hearing, the inclusion of individual, independent carriers as 
respondents probably would have precipitated international problems of a 
seriousness out of proportion to any possible value the inclusion of these 
few carriers might have had. In addition, of course, the tests of the 
freight rates that are peculiar to section 15 would have been inapplica- 
ble to such carriers. The hearing has demonstrated that the inclusion of 
other carrier tariffs would have unduly camplicated an already complex 
proceeding and record. 

The Commission's purpose in this proceeding is, primarily, to inves- 
tigate the following questions, set out here in substantially the wording 
of the Order: 


1/ This decision will become the decision of the Commission in absence 
of exceptions thereto or review thereof by the Commission ( 13(g), 
Rules of Practice and Procedure, 46 CFR 502.227). 


2/ 46 U.S.C. 814, 817(d)(5), 821, and 1122(e). 
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i. Are the outbound tariff rate structure or any indi- 
vidual cutbound commodity rates effectively higher 
than the inbound rate structure or any individual recip- 
rocal inbound commodity rates? : 


If such disparities exist, are they detrimental to the 
cammerce of the United States, contrary to the public 
interest, or otherwise in violation of the Shipping 
Act; and, if so, should the conference agreements be 
modified or disapproved under section 15 of the Shipping 
Act? 


Are any cutbound individual commodity rates so unrea- 
somably high as to be detrimental to the commerce of 
the United States vithin the meaning of section 18(b)(5) 
of the Shipping Act and, if so, should the Camission 
@isapprove such rates? Are any specific rates in these 
trades detrimental to the commerce of the United States, 
comtrary to the public interest, or otherwise in viola- 


tion of the Act? 


The “otherwise in violation” clause of section 15 and 
of the Order brings into the proceeding the question 
whether any rates of respondents are unjustly prejudi- 
cial to exporters of the United States as campared with 
their foreign campetitors, in violation of section 17 of 
the Act, or whether they give undue preferences in vio- 


- 


lation of section 16, Pirst. 


3/ Respondents contend that the use of the word “effective” scmehow 
eliminates from consideration any rates under which cammodities are 
not moving. There is nothing in the context of the Order that would 
bear cut this strained construction and therefore the word must be 
given its ordinary meaning; that is, "in effect” or"applicable.” 
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5. If there is any discrimination caused by rate dis- 
parities in these trades, what recommendations should | 
the Commission make to Congress in carrying out its 
responsibilities under section 212(e) of the Merchant 
Marine Act? | 


The Order enumerated several subjects concerning which the ‘Commis 
sion desired evidence to be submitted. ‘These matters are encompassed in 
the above outline of the issues and they will ail be covered in this 
decision. 

Respondents insisted, in the course of the hearing, that the only 
rates that are in issue are those as to which a disparity is shown. 
However, the Order clearly requires an investigation of eatsound rates 
that may violate the standards of the Shipping Act, entirely aside fran 
any question of disparity. Prior to the hearing, the Examiner advised. 
the parties that this vas his interpretation of the Order and the hearing 
was conducted on this basis. Respondents proceeded to hearing without 
seeking review of the Examiner's ruling in this regard and they cannot 
now raise this question as to the scope of the issues. That is to say, 
they cannot seek to change the rules after the game is played; and their 
merely objecting to some of the evidence in this area does not preserve 
their position, in view of their failure to seek Comission clarification 


of the Order at the outset. 


d. She Applicable Statutes and Principles 

In order to place the ensuing discussion in a meaningful context, 
same of the guiding legal principles vill be outlined at this point, 
including the governing statutory provisions. | 

The two conferences exist under agreements approved by the Comis- 
sion pursuant to section 15 of the Act, NAIK under Agreement Ho. Fic 7100 


and NAWFA under Agreement No. FMC 5850. So long as these agreenents 
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remain in force, they permit the members of each to collectively estab- 
lish uniform freight rates and the statute exempts the members and these 
anticompetitive practices from the antitrust laws. ‘The statute requires 
the Commission to disapprove, cancel or modify any such agreement that it 
finds, after hearing, “to be unjustly discriminatory or unfair as between 
carriers, shippers, exporters, importers, or ports, or between exporters 
from the United States end their foreign campetitors, or to operate to 
the detriment of the commerce of the United States, or to be contrary to 
the public interest, or to be in violation of this Act. . - ae 

Section 15 includes other safeguards and qualifications. One that 
is particclarly relevant to this proceeding is the requirement that con- 
ferences adopt and maintain reasonable procedures for promptly and fairly 
hearing and considering shippers' requests and camplaints. 

fhe principle is now well established that section 15 delegates to 


the Commission certain respomsibilities and powers regarding the level 


of the freight rates adopted by steamship conferences. Edmond Weil v. 


Italien Line, 1 U-S-S.B-B. 395 (1935). In Irom and Steel Rates, Brport- 
Import, 9 F-M.C. 180 (1965), the Commission, citing the Edmond Weil case, 
reiterated the rule that the Commission is authorized to disapprove or 
modify a conference agreement under section 15 if the rates set by that 
conference are so unreasomably high or low as to be detrimental to the 
commerce of the United States. See page 193 of 9 F.M.C. The same result 
would follow, of course, if the rates are found to violate the other 
tests set forth in section 15 and quoted above. See Outbound Rates 
Affecting the Exqportation of High Pressure Boilers, 9 FP-M.C. kk1, 453 
(1966). Conference rates found to be so unreasonably high as to violate 
the section 15 standards will be required to be reduced to a proper level. 


Imposition of Surcharge st Searsport, 9 F-M-C. 129, 137 (1965). 


| 
The other section of the Shipping Act upon with the investigation is 
4 


based is section 18(b)(5), added to the Act in 1961, which provides: 


| 
The Commission shall disapprove any rate or charge filed! by a 
common carrier by water in the foreign commerce of the United 
States or conference of carriers which, after hearing, it 
finds to be NY rt See el Sad te poe 
to the commerce of the United States. 


Section 212(e) of the Merchant Marine Act, 1936, referred to in the 
| 


Commission's Order, authorizes and directs the Commission to investigate 
| 


rate disparities and propose corrective legislation: 


The Commission is authorized and directed — To investigate, 
under the regulatory powers transferred to it by this Act, 

any and all discriminatory rates, charges, classifications, 
and practices whereby exporters and shippers of cargo origi- 
nating in the United States are required by any common carrier 
by water in the foreign trade of the United States to pay a 
higher rate from any United States port to a foreign part than 
the rate charged by such carrier on similar cargo from such 
foreign port to such united States port, and recommend to Con- 
gress measures by which such discrimination may be corrected. 


In Iron and Steel Rates, supra, the Commission enunciated one of the 


standards to be employed when rate disparities are under consideration. 

The Order of Investigation herein explicitly makes this test applicable 0 
this investigation. The Commission held: "When a rate disparity in recip- 
rocal trades, on similar commodities appears, and when movement of goods 
under the higher rates has been impaired, the carrier quoting the rates 
must demonstrate that the disparate rates are reasonable.” 9 F.M.C. at 
page 191. The Commission recognized that "the mere existence of a dispar- 
ity does not necessarily mean that the higher rate is 'aetrinentel to the 
commerce of the United States'" since "the Cammission would still have the 
‘burden of proving that the rate has had a detrimental effect on commerce; 


4/ Section 22 is also mentioned in the Order. This section provides the 
Commission with the general authority to conduct investigations such 
as the present one. 


5/ P.L. 87-346, Sec. 4; 75 Stat. TOs. 


e.g-, that tonnage is handicapped in moving because the rate is too 
high." However, it pointed out that “all facts pertaining to the rea- 
somableness of rates are uniquely in the possession of the carrier," 
and that the carrier is therefore called upon to justify a disparate 
rate which hinders movement. Such justification includes a showing 
“that the attendant transportation circumstances require that the rate 
de set at the level, . . . /and off . . . ratemaking factors which might 
differ between the inbound and outbound rates . . - /such as/. - - 
competition, volume of the movement, stowage, stevedoring costs, and 
others.“ 9 -M.C. at pages 191, 192. 

In discussing the type of proof that would be necessary to show 
that the "rate disparity is harmful to the exporter in this country,” the 
Commission stated in the Boiler case, supra, “Proof of this detriment | 
might run from a showing of loss of a market or of e particular sale to 
some intangible limitation of the ability to participate profitably in a 
market." Although ocean freight "is ome of myriad factors contributing 
to a mamfacturer's ability to campete in a foreign market . . - the 
level of freight can be considered to be harmful even if it merely con- 
stitutes a limitation on the net profit that could be realized from a 
sale.” 9 P.MLC. at pages 456, 457. 


On the question of camperison of rates in "triangular" routes, such 


as those involved in the Boiler case, which refers to a route from United 


States to foreign points as campared to a route from a foreign point to 
the same destination, the Commission stated that absent a showing of 


obvious differences in transportation circumstances, it would assume 
“thet the two trades enjoy similar conditions.” 9 F.M.C. at page 456. 
his principle, and the others outlined above, are applicable to this 
decision. ‘The arguments of respondents in opposition to these principles 
are unacceptable. 


c. Basis of the Order of Investigation 


Studies of the relationship between inbound and outbound rates in 
the reciprocal trades between the United States and the United Kingiom 
were conducted by the Commission's staff beginning in 1964 in comnec- 
tion with hearings before the Joint Economic Camittee of Congress. The 
studies were continued up to the time the Cammission instituted this 
hearing. ‘They were continued during the pendency of the hearing in 
order to take into account recem: tariff changes and to responi to cri- 
ticisms of the study voiced by witnesses for respondents. | 

The results of this study led the Commission to institute) this 
investigation. The Order of Investigation recites that the information 
before it indicated that conference vessels carried nearly all the liner 
cargo in both directions; that there were several steamship lines that 
belonged to both conferences; that the average revenue per revenue ton 


of general cargo was 53% higher outbound than inbound in 1963; that the 


average revemie per weight ton was 4% higher outbound in 1963; and that 


the overall rate structure of the outbound conference as shown in the 
tariffs on file in February, 1965; appeared to be higher than the rate 


structure of the inbound conference as of that time. 


d. he Hearing 
The hearing extended over many months, with sessions held in 
Washington, New York, and Chicago. The Chaimen of both conferences 
and officials of same of the member lines testified concerning the con- 
ference rates and practices. The NAWFA Chairman travelled from Liverpool, 
where the conference maintains its headquarters, to testify at the hear- 
ing. ‘The NAUK offices are in New York City. Ten Aenean econamists 
testified on behalf of Hearing Counsel and respondents. ‘The group 
includes professors at same of our leading universities, authirs, and 
consultants in the field of general econamics, the economics of trans- 


portation and, in some instences, ocean freight rates. One of them, 
| 
| 


-8-7 


Dr. F. Cyril James, was brought from England to testify on behalf of 
respondents. ‘The testimony of these renamed experts is of great assis- 
tance in deciding the issues here and, in addition, should provide a 
unique source of valuable information for scholars in this field in the 
future. In addition to 4955 pages of testimony, 178 extensive exhib- 
its, including the direct testimony of the expert witnesses, were intro- 
anced. The record also contains the testimony of a number of shippers 
in these trades, members of the Commission's staff, officials of the 
imterveners, and officials of other Govermment departments. 

In view of the unprecedented nature and the broad scope of the 
investigation, as well as the lack of precise definition of some of the 
collateral issues, every procedural fairness was afforded the parties, 
sometimes at the cost of delay. The written direct testimony of the 
expert witnesses was provided to the parties far in advance of the testi- 
mony of the witnesses. When other witnesses testified, considerable 
time vas often afforded to counsel, at their insistence, to prepare for 
cross-examination. Requests for a fairly extended period of time for 
preparing briefs were granted. In short, there was no possible element 
of surprise and every opportunity for cross-examination and rebuttal was 
allowed. The Order of Investigation was unusual in that the Commission 
appended to it the lengthy staff study, mentioned above, which formed the 
basis of the Order. Respondents were thus afforded an unusual oppor- 
tunity to prepare their response. 

The Treasury Department and the Small Business Administration 
participated in the proceeding as interveners. 


e. Contentions of the Parties 


The disagreements between the parties over details are far too 
numerous to list at this point. Those that are essential to a decision 
of the fundamental issues will be discussed later. The parties are in 
sharp disagreement over every major issue. These opposing contentions 
will be enumerated here, briefly. 
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Hearing Counsel conclude, based on the staff study conducted by 
the Commission's Office of Trancport Econamics under the direction of 
Dr. Dan H. Mater, who testified at length concerning this study, that 
the overall rate structure outbound is at least 32% higher than ‘that 
inbound. They do not propose any remedy aimed particularly at this dis- 
parity in the overall array of rates in the two tariffs. Apparently it 
is not their opinion that this difference in the overall “profile” of 
the rates, in and of itself, violates any of the statutory stendards. 

Hearing Counsel's attack on the rates and practices of respondents 
is related indirectly to the disparity in the rate structures, tut it 
is directed at those particular aspects of the rates and practices that 
Hearing Counsel deem to be the cause of the disparity. In other words, 
they seem to feel that overall disparity is more of a symptam than a 
cause and that the root of the disease is elsewhere. ‘They contend, 
basically, that there are three shortcomings in respondents’ rates and 
practices that mst be corrected: | 


1. In the NAUK tariff there is an unjustified gap between 
the level of the rates on commodities that move in large 


volume and those that move in smal] volume or that do 


not move at all. The latter are know as “paper rates." 


They argue that the rates on the low-movers and the 
paper rates are mech higher than the rates on the heavily 
moving commodities, which resuits in discriminatory 
treatment, a detriment to commerce, and is contrary to | 
the public interest. ‘They say these rates are responsi- 
ble, in part at least, for the diminution in the exports 
of those slow or non-moving items. They urge that an 
order be entered either requiring the elimination of the 
disparity between the inbound and outbound rates on these 


low-movers and non-movers and the internal disparity in| 
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the KAUK tariff between the low volume and high volume 
commodities, or, in the alternative, requiring the dele- 
tion of all rates on the low-volume items in the NAUK 
tariff so that a lowered N.O.S. rate would be applicable 
to thése commodities. In conjunction with this, they 
would’ exclude such items fram general rate increases in 
the future and require NAUK to file a report annually 
with the Commission identifying the then-existing paper 


rates. 


The next position of Hearing Counsel is directed at the 
general cargo rates,N.0.S., of the two conferences. They 
allege, first, that there is an unjustified disparity in 
these! rates as between the two conferences and that there 
are also other infirmities in these N.0.S. rates that make 
then unlawfol. ‘They contend that the level of these rates is 
set arbitrarily, that they impede the movement of cargo, 
and that they unfairly place the burden on the shipper to 
justify a particular commodity rate rather than placing 

it on the carrier, where it should be. They urge that 
the H.0.S. rate in the NAUK tariff be lowered to the level 


of the H.0.S. rate in the NAWFA tariff. 


The third group of remedies proposed by Hearing Counsel 
apply to information that they feel should be disclosed by 
the respondent conferences as an aid in correcting rate 
disparities in the future. They would have the Commission 
require that each conference take certain steps to inform 
shippers of the rate on the same or similar commodities in 
the tariff for the reciprocal trade. They would require 
regular reports to the Cammission regarding actions on 
shipper requests for rate adjustments, disclosing the 


5a/ Kot Otherwise Specified. 
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stendards employed in connection with those actions. 
They seek to require the conferences to make their rated 
manifests available to the Conmission, upon request, in 

order that the Camission and its staff will have the 
means to test and compare the rates in the future. “They 
also urge that the Commission undertake with the confer- 


ences a cooperative, voluntary program to work out 8 uni- 


form list of commodity descriptions in order to simplify 
the task of comparing the tariffs. 


Hearing Counsel make one recommendation regarding amendments to the 
statutes. They propose that section 18(b)(5) be amended so as to inclnde 
& provision insuring expeditious handling by the Commission of formal 
shipper complaints against increases in conference rates. They suggest 
that a show cause procedure be made available, such as that provided in 
the 1961 amendment to section 16, Piret, and, as in that amendment , 
require that the complaint be decided within 90 days. They feel that 
irreparable harm can be visited upon shippers by rate increases unless 
the remedy before the Cammission is more ae than it is at 
present. | 

The Small Business Administration intervened in the proceeding in 
furtherance of its statutory responsibility to protect small businesses 
against competitive imbalances. Snail Business Act, 15 U.S.C, 631. The 
Administration takes the position that there is a disparity sh the rates 
in these trades and that smali business camnot share to its fullest poten- 
tial the trading opportunities with the United Kingdon cae the NAUK 
rates and its rate making system unfairly discriminate against low-volume 
shippers. They also urge that the high paper rates stifle new entry into 


the export field. 


————————— eee | 
6/ P.L. 87-346, section 6; 75 Stat. 766. 
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Small Business recommends that the Commission "step up" its investi- 
gation of possible disparities in rate structures in other areas, promul- 
gate guidelines for the establistment of reasonable rates on classes of. 
cammodities having similar shipping characteristics; and make available 
to exporters all the information possible to assist them in their prob- 
lems with freight rates and conference and carrier practices. 

The Treasury Department does not take a position on the question 
whether a disparity exists. However, pointing to the serious problem 
faced by the United States in the disequilibrium of the balance of pay- 
ments, the Department takes the position that if there is a rate dis- 
parity that hempers exports this is contrary to the public interest for 
the reason, among others, that it places this country at a disadvantage 
in the international balance of trade and balance of payments and that it 
is our national policy to take every step, no matter how small, to correct 
the overall imbalance. They point out that a continued or an aggravated 
deficit in cur trading and paymerts accounts could resuit in the dollar no 
longer being the standard international currency, resulting in serious 
harm to trade and commerce in the free world, contrary to the public 
interest. 

In their briefs, one or the other or both of the respondent conferences 
comtest every point raised by Hearing Counsel and the interveners. The 
brief of the inbound conrerence asserts that the United States Government 
and the Federal Maritime Camission have no jurisdiction over the inbound 
rate structure and it characterizes the investigation and the proposals rela- 
tive to the rates as mere "intermeddiing.” As snown by the cases cited 
herein, it is idle at this late date to argue that the Commission lacks 
jurisdiction over these issues. The argument is asserted in such strong and 
defiant language, however, that it should be noted here that the demeanor and 
the presertation of their case by the conference chairmen and the officials of 
the member lines do not portray them as latter-day economic pirates who are out 


to fleece the shipping public through monopolistic practices and resistance 
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to all regulation. On the contrary, the testimony of these highly 
skilled businessmen reflected a full realization of the fact that they 
exist to serve the shipping public and that their welfare depends upon 
the growth and expansion of trade and commerce and upon the siceee of 
the exporters and importers in the trades they serve. ‘The evidence 
demonstrated some serious shortcomings in the rates of the ahr 
conference, but this is attributable to a natural resistance to change 
ond inertia, rather than any intent to victimize their customers. 
NAUK takes the position that Congress did not intend, in the 
enactment of section 18(b)(5), to deprive the conferences of the right 
to establish their own freight rates. ‘They urge that any disturbance 
of established gnd generally satisfactory freight rates would create a 


state of disequilibrium and confusion in these trades and that long- 


standing relationships as between shippers, commodities, ports and areas 


should not be disturbed. ‘This conference contends that that part of the 
tariff comparisons made by Dr. Mater wherein he considered the tariffs 
as lists of prices or numbers is meaningless because it fails to con- 
sider (1) the volume of the commodities actuaily moving undex the various 
rates listed in the tariff, (2) whether the particular rates were helpful 
or prejudicial to particular shippers, and (3) whether particular rates 
are so unduly high or low as to be detrimental to commerce. They chal- 
lenge the propriety and the relevance of making any comparison between 
the two tariffs, as an entire rate structure, and urge that the only 
meaningful comparison that can be made is between the outbound and 
inbound rates on particular commodities. 
In this same connection, both conferences go on to say that few, 
if any, commodities are transported in both directions in these trades. 
They insist that for this reason none of the canparisons ~oh any mean- 
ing. NAUK also challenges sume of the details of Dr. Mater'’s study on 
the basis that it places too much emphasis on measurement rates and on 


the "revenue ton" concept; that it excludes fran consideration certain 
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items such as per unit rates, ad valorem rates, and bulk cargo rates 
and does not take into account the different geographic ranges of the 
two conferences. NAWFA calls at South Atlantic ports while NAUK does 
not. They urge that the actual earnings per unit of cargo is the stan- 
@ard that should be employed in making the camparisons, rather than the 
tariff rates, and they allege that the earnings per unit or the amount 
that shippers peid per unit of cargo outbound is no greater than it is 
inbound. ‘They state that the only discriminations that are unlawful 
under section 17 of the Shipping Act are those that can be shown to be 
unjust; that every high rate is not actionable under section 18(b)(5), 
but omly those that can be shown to be unreasonably high; and that the 
modest disparities shown here, even in the studies of Dr. Mater, do not 
demonstrate any unreasonmableness in the rates or unjust discriminations. 
MAUK comtends, in regard to the conference practices, that the 
low rate of return of the comference lines shows that its rates are not 
excessive. It comcedes that the low vessel utilization is most unfor- 
tumate and that the per unit costs of the carriers would go down if the 
vessels sailed full of cargo. They state that the objective of sailing 
with their vessels "full snd down” camot be accamplished if the carriers 
ccntinue to meet the shippers’ requirements for frequent sailings from 
the full range of Mortkh Atlantic ports. They say that a reduction in 
sailings cammot be achieved so long as section 15 requires free admis- 
sion of carriers to the conferences and so long as any carrier is free 
to enter this trade at amy time. One of HAUK's principal contentions is 
that the ocean rate is only ome of the factors in the total landed cost 
of exporting a cammodity and not necessarily the most important one. 
They argue that such factors as difference in production costs, inland 
costs and handling costs in most instances are of greater importance to 
the exporter than the ocean rates, as are differences in costs from rival 
sources Of supply, British import restrictions, import duties, import 
quotas, commomvealth preference, high retail markup. They say that 
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these factors can make the freight rate of no significance iiatocenes 
so that it would have no important influence on the movement of cargo. 
Regarding paper rates, they take the position that there is'ro real 
proof that any goode that are the subject of paper rates would move if 
the rates were reduced. 
Finally, they ask: What is wrong with ea difference tal rates in 

opposite directions? The two rates are not competitive and! therefore 
not subject to a finding of discrimination or preference under section 16 
or 17. They cite decisions of the Cammission's predecessors which they 
say held that the differences between inbound ard outbound freight rates 


7 
was no evidence of any unlawful discrimination. 


| 
The NAWFA brief adopts a scatter gun response to the Order of 
Investigation and contentions of Hearing Counsel and the interveners. 
As noted earlier, they challenge the Commission's authority. to assert any 
control over the inbound rates published by this conference! and consider 
the proposals of Hearing Counsel as “intermeddling” in conference activi- 
ties. In addition, they assert that the Comission‘s ruling in the Iron 
and Steel case, supra, is contrary to law. They aiso contend that recent 
decisions of the Commission that hold that the level of rates of a con- 
ference may serve as a ground for disapproval of a conference agreement 
is an incorrect determination as to the Commission's authority. They 
argue that the Commission pronounced an impossible and unlawful doctrine 
in the Boiler case, supra, when it decided that a detriment/to commerce 
would consist of a showing of a loss of market or of a particular sale 
or some intangible limitation of the ability of the shipper |to partici- 
pate profitably in a market or a limitation on the net profit that he 


could realize from a sale. They state that the Commission has the 


7/ Edmond Weil v. Italian Line, 1 U.S.S.B.B. 395, 399 (1935); California 
Pai C - v. American Hawaiian SS Co., 1 U.S.S.B.B. 3, 545 
& Russ€ll, mc. v American Hawaiian SS 3 Co., L U.S.M.C. 
71, 782 (1938), 


burden of proof to show that the individual conference rates on indi- 
vidmal commodities are so high or so low as to be detrimental to commerce 
and that this burden has not been sustained here. | 

NAWFA argues that there is no basis whatever under the statutes 
for camparing the eastbound and westbound rates in this proceeding; that 
the rates of this conference have not been shown to be too low; that the 
lack of a larger shipper response to the proceeding demonstrates that 
shippers ere not dissatisfied with the conference rates. They contend 
that the same commodities simply do not move in both directions in this 
trade. hey state that the camparison of rate structures as a whole is 
meaningless and that there is no showing that the same commodities appear 
in both tariffs even though many of the descriptions of individual can- 
modities are the same. It argues that even if a camparison of its rates 
with the NAUK rates were appropriate there has been no showing in this 
proceeding that there is any disparity in the rates but, on the contrary, 
the rates are ectuelly higher westbound when the actual movement of 
cargo is taken into account, as distinguished from a consideration of 
the tariffs as mere price lists. They resist the comparison of the tar- 
iffs on the basis of lists of prices and contend further that the tar- 
iffs camst really be compared at all because the commodity descriptions 


differ so widely ix the two tariffs. 


I. dhe Conferences 


a. Conference Rate Making Practices 


The membership of the two conferences is as follows: 


NAUK NAWFA 


Ta/ Je/ 


American Export Isbrandtsen American Export Isbrandtsen 
Lines, Inc. ; Lines, Inc. 
(First Atomic Ship Transport) {Container Marine Lines) 

(Container Merine Lines) 
As One Member Anchor Line Ltd. 


Anchor Line Ltd. Bristol City Line cf Stem- 
ships, Ltd. 

Bristol City Line of Stean- | 
ships, Ltd. Cunard Steam-Ship Co./| Ltd. 
Cunerd Steam-Ship Co. Ltd. Purness, Witny & Co. ita. 
Furness Warren Lines Irisn Shipping Ltd. | 
Irish Shipping Ltd. Mancnes tex Liners, Lid. 
Manchester Liners, Ltd. Sea-Lana Service, Inc, 
Sea-Land Service, Inc. United States Lines, Inc. 
Head Line and Lord Line Armenent Deppe S.A. 
ited States Lines, Inc. I.G.L.-South Atiantic 
Hanburg-Amerike Linie 

Norddeutscher Lioyd 

Scaacinavian-American| Line 


Wilh. Wilhelmsen, ) 
Swedish Atlantic Line) ) 
Scint Membership 


Eight of the ter NAUK members ar> also members of NAWFA. There 


are six members of NAWFA, out of a total of fifteen, that are not members 


of NAUK. Both conferences are made up of itish flag carriers, American 
flag carriers and third flag carriers. NAUK serves the trade outbound 
from the North Atlantic ports on the United States East Coast to the ports 
in the United Kingdom. NAWFA vessels serve the trade from the ports in 
the United Kingdom ts both tne North Atlantic and South ss ic ports on 
the United States East Coast. | 
Some of the conference members offer express type service between 
the large ports of New York, Liverpool and London. Others call at the 
smaller ports in the United Kingdom such as Glasgow and Manchester and at 


Baltimore, Philadelphia and Norfolk in the United States. Still other 


Ta/ American Export Isbrendtsen was not & member at the tame of the hear- 
ing but has recently joincd. 
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lines customarily serve both types of ports. Both conferences were 
formea after the serious financial difficulties experienced by ocean car- 
riers in 1907. ‘They are among the world's aldest and most stable con- 
ferences. Their members are for the most part very ald, well established 
steamship lines; for example, Cunard Line has been in this trade for 160 
years. NAWFA| has approximately 7,000 contract shippers under their dual 
rate contract system and the members carry 9:4 of the westbound liner 
cargo. About’ 5,100 of the comtract shippers are located in the United 
Kingdom and some 1,800 in the United States. There are 203 signers to 

& special wine and spirits contract. The NAWFA tariff expresses rates 

im terms of British currency. For example, the designation 246/6 herein, 
es in that tariff, derctes 246 shillings and 6 pence. ‘The British pound 
(&) is now equivalent to $2.40 American, and there are 8/4, or 8.33 shil- 

HAUK member lines carry 96% of the eastbound liner cargo. This 
conference also operates under a dual rate comtract system and it has 
some §,000 dual rate shippers signed to exclusive patronage contracts. 

ractically ali of tne eastbound cargo is carried at comtract rates. All 
of the rate levels mentioned in this initial decision have reference to 
comtract rates, wnich are i5% lower than noncontract rates in these 
trades. 

Both conferences have the unanimous voting rule in their conference 
agreements; that is, 1f even one member opposes any proposal brought 
before the conference the proposal is not adopted. 

In both iconferences proposed changes in the rates and ali normal 
questions pertaining to rates are taken up by a special group made up of 
one member fran each steamship line. ‘These groups meet about once a week 
and in both conferences the shippers desiring to take up rate matters are 
permitted to meet with the conference committee but they normally present 
their applications for rate adjustments on a form prescribed by the con- 


ference which calls for various pertinent information relating to the 
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cargo. Both conferences have complied with the Commission's require- 
ments in General Order No. 14 with respect to the handling of shipper 
complaints and requests, although NAWFA was a little slow in bringing 
itself into compliance. ‘The large shippers usually have traffic managers 
who are expert in traffic and rate matters and these people deal with the 
conferences. Smaller shippers either attend to these me with 
the conference themselves or sometimes employ freight forwarders for this 
purpose and in many instances merely accept the rates as they appear in 
the tariff either out of ignorance of the fect that rate adjustments can 
be discussed or because their time and energies are needed elsewhere. 

The NAUK group of rate representatives of the menber lines calls 
regular and rather frequent meetings with representatives of large ship- 
pers such as the representatives of the tobacco companies- Sometimes 
they will meet with the latter in New York, sometimes in| Richmond. The 
meetings will continue for a day or more and the mutual problems are 
thrashed out at length. ‘These skippers are able to exert substantially 
more economic pressure in obtaining the rates they pe than small 
shippers can. Both conferences deal with shipper groups such as the 
tobacco industry in the United States and the copper industry and the 
apple industry, but same other industries feel that there is a chance 
that the shipper groups would be accused of violation of the antitrust 
laws if they enter into these collective negotiations witb NAUK 
regarding rates. ‘In 1966, NAUK received 174 requests for rate adjust- 
ments from shippers and 140 of these were granted. The TAWFA conference 
has not granted quite as high a percentage of rate requests but they have 
received about the same total and granted well over 50%/of them. ‘The 
conferences are capable of acting upon rate requests in'a matter of 
hours, although normally the requests are acted upon within a few days 


time. 


The following factors are considered by liner operators in general 


in establishing a rate for the carriage of ocean cargo: 
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Competition of cargo with goods fram other sources. 

Competition with carriers moving via campetitive gate- 
ways to ultimate destination. 

Competition with nonmconference carriers in the trade. 

Competition with carriers in other trades obtaining 
cargo via transshipment. 

Availability of carge at one or few ports for sailing 
and for return sailing. 

Weight of cargo--heavy lift requirement, if any. > 

Volume of cargo--outside dimensions, stowage factor. 

Length of cargo--extra lengths requiring special stowage. 

Valine of cargo. 

Projected volume of movement. 

Type of packing and susceptibility to breakage. 

Susceptibility to pilferage. 

Base of stowage, requirements for dunnage or blockage, 
‘ease of pailetization or carriage in containers. 

Reefer requiremerts. 

Tankege requirements. 

Perishability of cargo. 

Base of sarting ard counting cargo. 

Compatibility with other cargo--noxious or dangerous 
characteristics. 

Costs of loading, discharging, vessel speration 
(crew, fuel, etc.) all as affected by time, distance, 
‘weather; shoreside fixed charges, insurance; port 
Tegnlations and charges; amortization of vessel and 
ishore property and replacement thereof. 


The two! respondent conferences take these factors into account, in 
&@ vague, general and undocumented way, in adopting or revising their 
rates. They! do not go over these factors item by item as they consider 
@ particular rate request or proposal, but the members of the rate-making 
bodies, representing each of the member lines. are expert in the field 
and in casting the vote on behalf of their company; they take same account 
of some of these factors. It is apparent that the list is divided into 
three overall considerations; campetition, value of the service, and cost 
of the service. The conferences assign overriding importance to campeti- 
tion end thei valne of the service. By the term "value of the service” 
the conferences mean more than anything else the value of the commodity 
being shipped. The expert witnesses in the field of econamics and ocean 
rates end transportation produced by Hearing Counsel found fault with 
this emphasis on these factors. They testified that greater emphasis 
sbould be placed upon the factor of cost of the service than anything 


else. They stated that insofar as value of the service is a factor, the 
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carrier should not consider the value of the comnodity being shipped 
but, rather, the profit to be realized from the sale of the commodity 
that is being shipped. The conferences do not have information as to 


the profitability factor and it would not be feasible for them to obtain 


| 
it. However, a very strong case was made that more exphasis should be 


placed by these conferences on the cost of the service and less on the 
value of the service. One reason for this is the very fact that the 
profit factor of the shipper is not known to the carrier.) 
In its printed form of application for rete modification, NAUK 
obtains evidence of the name and description of the commodity, the rail- 
road classification and Schedule B mmber, whether it is hazardous, the 
nature and size and weight of each package, the value and duty, point of 
origin and discharge, the present rate and requested rate and anticipated 
volume of movement, competitive camodities, including price, and rea- 
sons for the requested modification. The conference staff then prepares 
an analysis of the application, containing substentially this seme infor- 
mation, for the use of the rate committee. In voting on a rate request 
or proposal the member representatives do not state thetx reasons and 
the standards considered, and the conference does not record the reasons 
for the action nor the standards employed in its minutes nor notify the 
applicant of the reasons and standards if the request is denied. Nowhere 
does either conference list the standards or criteria that are taken into 
account in establishing rates. In its analysis, the conference staff 
also includes information on the current NAUK rate and the rates of car- 
riers and conferences fram campeting sources of supply. 
The above listing of rate making factors is more theoretical than 
real in the actual rate making activities of these Coaferensean For 
example, carrier costs are not known to the conference staff, they are 
not discussed in the conference meetings, and it is highly unlikely that 
even the carrier representatives are aware of the distributed costs of 
transporting the camodity under consideration at the meeting. ‘The 


- 22-f 


Present rate making practices in NAUK, which go back for 75 years, have 
as their goal the maximization of profits to the carrier. They seek to 
charge the highest rate on any particular commodity under which the 
cargo will move. They freely concede that they charge "what the traffic 
will dear." It is equally evident from this record that the shipper who 
is vociferous and persistent in pressing rate requests to the conference 
is more likely to get a better rate than the shipper who does not approach 
the conference at all. As stated earlier, the big shipper with greater 
econamic leverage gets better treatment than the occasional shipper of 
cargo. It is highly significant to this proceeding that one factor that 
is never considered by either conference in arriving at a rate is the 
rate om similar commodities moving in the opposite direction. 

Until 1965, the staff of the NAUK conference had no information 
regarding the volume of shipmert of the various cargoes listed in the 
tariff. Since 1965, the member lines provide copies of the manifests to 
the conference office and fram these the cargo statistics are maintained. 
Such statistics are not submitted to the staff of the NAWFA conference. 
The members, are "very secretive" about their carryings, according to the 
chairman. 

There are some special factors that tend to keep the NAWFA rates 
down: The existence of very active trade associations in the United 
Kingdom that negotiate with the conference, competition fram manufac- 
turers on the Continent, ability of shippers to transship via Continental 
ports (the rates from the Continent to the United States being lower than 
those from the United Kingdom), non-conference competition fram the United 
Kingdom and the Continent, conference competition from the Continent, and 
carriers destined for the United States Great Lakes and Gulf ports for 
cargo destined to midwest points. MAWFA gives consideration to rate 
requests by individual shippers in generally the same way that NAUK does, 
as described above. Shippers in the United Kingdam who are discontent 
with the conference rates can take the matter up with the Board of Trade 
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of the British Government. While the Board of Trade does not have 


jurisdiction to fix rates, it can and does, on rare occasion, teke the 


matter up with the conference. ‘The HAWFA conference chairman confirmed 
the fact that the conferences give no consideration to the rate in the 
opposite direction when they are considering a proposed rate change. 
For some time the present NAWFA chairman was an official of the Cunard 
Line and represented Cunard in the rate committee for HAWFA. When asked 
whether he conferred with the Cunard man on the rate committee in the 
NAUK conference, he stated that he never heard fram their man in Hew 
York, except that "We used to exchange Christmas cards.” In 1965, HAWFA 
received 165 requests from shippers for a reduction in rates and granted 
87 of these. 
In both conferences general increases in rates are subject to 
entirely different practices and are the result of entirely different 
considerations than those applicable to changes in individual camodity 
rates. They stem from a camparison of overall revenue ana overall costs. 
They can and do result from either normal, gradual increases in carrier 
costs or some special circumstances that suddenly increase costs such as 
increased stevedoring charges. The following table Ee the general 


increases in rates in the two conferences in the last twenty years: 


10% 
2-1/2% surcharge 


2-1/2% incorpo- 
rated in a 7-1/2% increase 
10% surcharge 


Rates consolidated inclu- 
sive of surcharge 


Rates increased as follows: 
to 250, Fre Ton 
Up to 250/ze 
to 400, Ton 


per 
Over 400, Fre: Ton 
Over “00/ze 


10 shillings per Freight 
Ton 


(To be See hBIET) 


(fo be effective 1/13/68) 


A comparison of the general increases of the two conferences shows 
that through 1965 the westbound conference was increasing the level of 
their overall rate structure at a greater rate of increase than the east- 
bound conference. ‘Then in 1967 the inbound conference adopted three gen- 
eral rate increases which total 22%, or slightly more considering that 
the last two percentage increases must be applied to the rates as 
increased by the earlier 1967 increases. ‘The record herein takes into 
account the January 1, 1967, increase but, of course, does not take into 
account the later 6% and 8% increases which were made after the record 
was closed. Pen oe ee 
ticular rates herein, except where otherwise noted. 


The outbound conference has established relatively favorable rates 
on heavy moving commodities and has kept the rates on the items that 
move in small gross volume near, and in some instances above the high 
general cargo rate of $70.75. A considerable concentration lof rates on 
the heavy moving items is found at the lover end of the rate scale. 


ctr rae dS FES SS OS a al 


ton. Respondents argue that this practice is beneficial to United 
> | 


States exports. Hearing Counsel urge that it is discriminatory against 
the low-moving comodities and otherwise in violation of the statutes. 

| 
This will be considered in more detail later. | 


b. The Characteristics of the United States ted Trades 


The economies of the United States and the United Kingdam depend 
very heavily upon one another as trading partners. In 1964, imports 
from the United Kingdom constituted 9% of our total imports ‘and imports 
into the United Kingdom from the United States accounted for 12% of the 
United Kingdom total. Exports from the United States to the United 


8/ Weight (W) tons herein refer to long tons of 22h0 Ibs. A measurement 
ton (M) is 40 cubic feet. The rating unit W/M means the \cargo moves on 
either a weight or measurement basis, whichever produces the most 
revenue for the carrier. 


Kingdom vere $1,565,000,000 in 1965 and imports from the United Kingdom 
to the United States in that year were $2,505,300,000. The census figures 
for 1965 show that 600,000 long tons of commercial liner cargo were trans- 
ported in ocean commerce outbound and 567,000 tons inbound. When the 
Dulk-type cargoes are eliminated fram these statistics, the tonnage car- 
ried by the conference vessels is slightly higher inbound than outbound. 


qe conference carriers offer fast and frequent service in both 


directions. mhe butbound conference vessels made 383 sailings in 1966 


and the inbound conference vessels made 411 sailings in that year. 
Unitea States exports to the United Kingdom have risen steadily 

gince 1950, and the balance of trade has been favorable to the United 

States each year. his should not be confused with the term “balance of 


payments," of vhich balance of trade is only 6 pert. 


328,247,000 
159,534,000 


they are known as “measurement” trades. That is, the great majority of 
the coumodities shipped measure up to far more than 40 cubic feet per ton 
of weight. me average long ton of cargo in the eastbound trade is esti- 
mated at 80 cubic feet and in the westbound trade 90 cubic feet, accard- 
ing to the best information available in this record. One of the great 
aitticulties in making rate comparisons, either as between the inbound 
and cutbound tariffs or comparing rates on various commodities in one 
airection, is the absence of a complete and reliable teble of stownge 
factors. certein commodities will stow in varying volumes even though 


they have equal weights because of « difference in packaging. 


The commodities transported by the conferences in 1963 bad an 
aggregate value just under half a billion dollars outbound and a little 
ovex half a billion dollars inbound. In that year the inbound confer- 
ence carried a total of 1,131,461 measurement tons and 518,663 weight 
tons of cargo. The outbound conference carried 697,272 neasurenent tons 
and 327,388 weight tons of general cargo and 239,541 measurement tons 
and 191,632 weight tons of bulk cargo. The aggregate reveme of the 
conference carriers inbound in 1963 was $26,240,982. The total outbound 


revenues of the conference carriers on general cargo in that year was 

$19,721,179 and on bulk cargo $1,345,668. ‘These figures have risen 

steadily with the result that in 1966 the inbound conference carriers 
| 


earned aggregate revenues of nearly $40,000,000 and the outbound confer- 
ence carriers nearly $34,000,000 on general cargoes. The above figures 
for the inbound conference do not include bulk cargo either because 
none wes carried or the quantity was insignificant. qhe figures for 
military cargo are not included in the outbound statistics for the rea- 
son, as pointed out by the principal expert witness for respondents, the 
conference does not establish the rates on such cargo. Similarly, the 
conference does not set the rates on bulk cargo and for this reason, as 
pointed out by respondents" expert with respect to the military cargo, 
bulk cargo mst be excluded from all the comparisons. Furthermore, it 
is necessary to compare like with like and since the inbound conference 
does not carry any appreciable quantity of bulk cargo, it mst be 
excluded from the statistics. For the same reason again,| the inbound 
carryings to the South Atlantic ports must be excluded from the campari- 
sons because the outbound conference covers only the North Atlantic ports. 
Respondents argue in their breif that any one of these differences as 
well as other differences such as the difference in ereianeing units in 
the two tariffs and the like makes it impossible to conduct a rate com- 
parison. It is true that these differences complicate the comparison of 
the tariffs and the rates and carryings, but they do not render the 
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comparison impossible. Regulation by means of rate comparisons would be 
campletely frustrated if the carriers could avoid all control by merely 
constructing their tariffs and conducting their operations on differing 
bases. : 

In the ensuing years since 1963 the inbound tonnage has remained 
about the same while the outbound tonnage has increased substantially. 
In 1966 the outbound conference carriers transported 1,206,481 measure- 
ment toms and 519,602 weight tons of general cargo. 

The conferences provide very frequent and regular service to the 
shippers. None of the shippers who testified had any complaints on this 
score and in fact most of them expressed complete satisfaction with the 
service. For many years there has been an unusual degree of stability 
in the rates as well as the service of the conference carriers in both 
@irections. This stability is very important to shippers because of 
their need to quote and offer prices, including the cost of transporta- 
tion, for considerable periods in advance of the actual shipment. In 
the aggregate, the inbound conference vessels made 411 sailings in 1966 
and the outbound 383 sailings. Thus there is an average of more than one 
inbound and one outbound conference call per day the year round. While 
this frequency of sailings is probably convenient for shippers at times, 
it results in’ an extreme overtomnaging of these trades. 

The outbound conference vessels have sailed with an average unused 
capacity of 60% in the past six years and the inbound conference vessels 
have sailed with an average of 66% unused capacity. One of the expert 
witnesses for respondent, the only witness who spoke of a camparison in 
this regard, testified that this is the greatest unused capacity that he 
has found in any trades he has ever had occasion to look into. 

Another significant characteristic of the trades, particularly the 
outbound trade, is the predominance of a few major moving commodities. 
There were same 1,650 items in the outbound tariff in 1965. Three 
quarters of the tonnage carried by the NAUK vessels that year was 
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transported under just 116 of these tariff rates. ‘The heaviest moving 
camodities outbound are industrial machinery, unmanufactured tobacco, 
copper, apples and pears, barrels, road building equipment, |books, onions, 
fabrics, synthetic resin, and frozen meat products. Inbound, the quantity 
of whiskey exceeds by far that of any other item moving in the trade, both 
in terms of tonnage and revenue. Then came electrical machinery, wool, 


confectionery items, motor cars, record changers, tractors, and steel wire. 


9 | 
It is an economic fact, generally speaking, that the seme identical 


commodities do not move both ways between two countries. However, in the 
United States/United Kingdom trade many camodities do move in both direc- 
tions that are the same or similar or have transportation characteristics 
so similar that they can be meaningfully compared. For example, books, 
automobiles, toys are transported in both directions. These and other 
such commodities will be discussed in more detail when the tates on indi- 
vidual commodities came under consideration. The cross-hauling of similer 
manufactured commodities becames more prevalent between twoicountries as 
their respective industrialization becames more and more alike. This is 
happening with respect to the United States and Great Britain. More and 
more the people of the two countries desire a free choice om equal con- 
petitive terms, that is, equal prices, between commodities manufactured 


in the two countries. 


c. Competition in These Trades 
Non-conference competition is very limited in these trades in terms 
of the extent of carryings of the lines that compete with the respondent 


9/ Every man tends to be his own economist. However, in this proceed- 
ing the economic principles applicable to these trades are essential 
aspects of the facts. Therefore, these principles mst gleaned 
solely from the testimony and exhibits in this record. 
is altogether complete in this regard and there is therefore no occa- 
sion to take official notice of such matters. The personal views of 
the decision-maker on these economic questions or of who was 
not on the witness stand can play no part in this decision. See 
Sec. 7(d) of the Administrative Procedure Act. 
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conference carriers. In 1966 the non-conference share of liner cargo 
was only 2% outbound and 6% inbound. The frequency and the quality of 
the conference service is unexcelled and the conferences employ the dual 
vate exclusive patronage contract system under section 14 b) of the 
Shipping Act. Each conference has over T,000 shippers signed to these 
contracts and substantially all of the cargo moving in these trades 

goes under contract rates. This has practically sewed up all the avail- 
able cargo. 

There is a great deal of potential campetition in these trades, 
both from liner and tramp operators, and the conferences are very sensi- 
tive to the possibility that an increase in their rates » particularly 
om the heavy moving commodities > or a decrease in the frequency of their 
service, could permit the competition to make inroads in these trades. 
Five non-conference liner operators offer more or less spasmodic service 
in these trades: American Export Isbrandtsen Lines, Belgian Car Express 
Line, Merchessini Lines, States Marine Isthmian Agency, Inc. and Waterman 
Steamship Corporation. Belgian Car Express Line operates only westbound. 
The eastbound conference keeps the rates low on major moving commodities 
in the fear that otherwise the shippers of, say, tobacco might either 
use tramp operators or go to proprietary operations. While there is a 
heavy movement of bulk-type commodities eastbound, the various diffi- 
culties incident to the transport of liner type cargoes by tramp carriers 
limited the amount of general cargo carried by tramps to less than 26,000 
tons outbound and about 87,000 tons inbound in 1963. Equivalent figures 
were not shown for other years. The amount of bulk cargo moving inbound 
in the aggregate is insignificant for purposes of this proceeding. 

The respondent conference carriers also see potential campetition 
fran the conference and non-conference liner operators offering service 
from the Bordeaux/Hamburg range on the European continent to the U. S. 
North Atlantic ports. Some 23 carriers are engaged in this trade and it 
is a highly campetitive trade. There is a limited use of these carriers 
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by way of transshipment at continental ports both in the eastbound and 
westbound direction, but not in any significant amount. Respondents fear 
that this competition will increase with the use of through shipments on 
containers. Marchessini has Poughly one sailing a month fran London, 
Waterman will have three or four sailings a month fran Southampton and 
States Marine about the same. Isbrendtsen calls irregularly at Southamp- 
ton and the Belgien Car Express Line calls only for particular shipments. 
American Export Isbrandtsen Lines has inaugurated a fortnilghtly all 
container service with two specialized ships in these trades. 

Unlike domestic shoreside trades, any carrier is free to enter 
these trades at any time, so potential campetition is ee lurking in 
the wings. But the statutory standards do not permit these! factors to 
be determinative on questions regarding conference rates. in other words, 
if non-conference carriers can serve these trades more efficiently and 
economically they should be encouraged. ‘The Act favors efféctive confer- 
ences in our trades, but not to such a degree that commerce jcan be per- 
mitted to be stifled or even decreased because of excessively high con- 


ference rates. 


ad. Carrier Costs and Revenues 
ee ee, REVENUES 


The parties agree that under the applicable statutory provisions 
this is not a rate or revenue case in the ordinary sense. For this rea- 
son there is no evidence in the record having to do with the! valuation of 
the property of respondent carriers devoted to these trades and, of 
course, no issue with respect to return on investment. The é¢vidence 
relating to the gross oe of the carriers in each direction was 
adduced in order to make a comparison of the inbound and outtound rates 
and returns. There is no evidence as to the net return to the carriers 


individually or in the aggregate. ‘The schedule on page 39, infra, sets 


out the aggregate gross revenue of the carriers in each direction for 
the years 1961 through 1966. 


Statistics applicable to all British steamship operators show that 
the shipping industry there earns the lowest net return of any major 
British industry. The expert witnesses agree that the net returns of 
ocean carriers in foreign commerce is generally quite low. But there 
is nothing in this record to form the basis of any finding whatever with 
respect to the net returns of the respondent carriers. If respondents 
had felt it was necessary to adince evidence of their return on invest- 
ment in order to justify their rates and practices they could have done 
80, of course, and they were so advised in the course of the hearing. 
They did not see fit to do so. 

The evidence in the record in regard to carrier costs has same 
Televance in conection with the comparison of the reciprocal rates. 
The overall carrier costs are approximately the same eastbound and vest- 
bound in these trades. The rate for stevedoring is the same whether 
leading or discharging, but a little more cargo is discharged per hour 
than loaded and therefore discharging costs are slightly less per unit 
of cargo. Stevedoring costs are higher in the United States than in the 
United Kingtom and therefore the costs of loading and discharging over- 
all would be slightly less westbound. ‘The cost of loading and discharg- 
ing cargo amounts to approximately 40%, on the average, of the total 
carrier costs. As a general rule of thumb, carrier costs other than 
out-of-pocket costs amount to about 10% of gross revenues. ‘These are 
the fixed costs, including overhead. 


It. | Comparison of Outbound and Inbound Rate Structures 


The comparison of the overall rate structures, smetines referred 
to as the “array” or “profile” of the rates, in two trades is quite a 
complex procedure because of the many variables involved. The matching 
of commodities and of rates in the two tariffs requires a painstaking 
reconciltation of these variables. There are some 2730 ccmmodities 
listed in the NANFA tariff and about 1650 in MADK. ‘the ccamodity 


-33-A 


descriptions are not the same in the two tariffs and in the instances 
where the freighting units are the same on various commodities it is a 
matter of mere coincidence. The tariffs cannot be compared by merely 
placing then side by side and thumbing through the 200 or so pages of 
closely spaced figures. The detailed study and comparison of the 
inbound and outbound rates and rate structures in these trades made by 
Dr. Meter and his staff required e period of tvo years. Tt was the 
first tine such a complete enelysis end comparison of/teritts\bet een 
undertaken so, to e degree, Dr. Meter devised techniques for the ca- 
parison, although he vas guided by recognized statistical methods. 
The limits of space prevent « discussion here of the details of 


the methods used and the intermediate statistics arrived at in reaching 
the conclusion. A description here and a testing cf the general methods 
employed end the overall conclusions reached will suffice for the pur- 
pose cf this decision. Ho one quarreled with Dr. Mater's arithmetic. 


The purpose of the study, of course, vas to ascertain whether 


there was a disparity in rates in the United States/United Kingiom trades 
and if so in what amount. The analysis incladed three general methods 


of comparison and charts were prepared to depict the result of each 
operation. he first metho’ compared the cumlative percentage of rates 
in the two tariffs vithin 160 one doller rate blocks. On a single chart, 
a curve was plotted for each of the tariffs shoving the relationship 
between the mmber of rates in each block and the percentage this bears 
to the total rates in each tariff. tins at any point on the respective 
curves the percentage of rates below a certain dollar level coula de 
readily ascertained and the two tariffs campared. one such chart was 
prepared for veight/measurenent rates, another for veight rates, ant 
another for all rates in each tariff. It should be noted again at this 
surement rates vere therefore not compared, of course. 


The second method consisted of gathering the data and preparing a 
chart to show the percentage of rates in each five dollar rate block in 


doth tariffs. Again, this was done for the weight/measurement rates and 


separately for the weight rates and all rates. Generally, these charts 
show that below the $40 rate block the inbound tariff contains a substan- 
tially higher percentage in each of its five dollar rate blocks. Above 
the $40 level the outbound tariff contains a substantially higher per- 
cemtage in each of the five dollar rate blocks. 

In the third method, a separate graph was prepared for each tariff 
by plotting the level of rates against the number of rates so as to form 
an overall profile of each tariff. A camparison of the two profiles 
shows a definite “bunching” of rates at the lower level in the inbound 
tariff and a spreading out of the rates at the higher levels in -the out- 
bound tariff. In all three methods, all 2,730 rates in the inbound and 
1,650 rates in the outbound tariff were included in the study. 

The study was first prepared on the basis of the tariffs as they 
existed on February 15, 1965. Because changes ere continuously made in 
tariffs and, particularly, since there were general increases by these 
conferences the study was updated to reflect the tariffs as of November 1, 
1965, and again to reflect the tariff rates as of September 1, 1966. The 
inbound conference adopted a general rate increase effective January 1, 
1967, ana Dr. Mater testified as to the effect of this increase on his 
previous findings. 

Between February 15, 1965 and August 1, 1966, the outbound confer- 
ence undertook a program to delete many of the paper rates from the tariff. 
Paper rates are those under which no commodity has moved for a considera- 
ble period of, time. 6846 such rates were deleted from the tariff which 
constituted about 40% of the tariff. However, it was found that same of 
the rates had to be replaced and other additions had to be made and in 
all 40h rates) had to be added resulting in a net reduction of kk2. After 
this change was made Dr. Mater'’s study reached the conclusion that the 
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average rate westbound was $38.13 and the average rate eastbound $54.38. 
These figures are also described as the arithmetic mean of the teriff 


rates. The final analysis, after the January 1, 1967, increase in the 


NAWFA tariff, reaches the conclusion that the outbound rates are 38% 


higher than the inbound rates. 
This average is not reached by simply adding all the rates together 
and dividing by the total number but, instead, each tariff was divided 
into twenty groups of rates, each representing 5% of the tariff, the 
mean was then camputed for each 5% group and the average then of all of 
the 5% groups came to 38%. The most reliable and probative evidence of 


the expert witnesses establishes the soundness of this and the other 


Mater techniques. 
The inbound tariff contains a mich more detailed breakdwn of 
commodity descriptions than the outbound, which accounts for the greater 
number of rates in the inbound tariff. Respondents complain 'that the 
greater detailed breakdown was found in the lower rated commdédities in 
the inbound tariff and therefore the results of the Meter study were dis- 
torted. In order to test this contention, Dr. Mater eliminated the 
duplicate rates with respect to all commodities in both tariffs and 
found that on this basis the disparity was 32%. | 
In order to further test his results and apply them to cargoes 
actually moving in the trade, Dr. Mater obtained the manifests of the 
vessel MEDIA of the Cunard Line for a round trip voyage in 1964 in these 
trades. He took the 779 rates actually used in this voyage ana conducted 
the same study using the same three methods and charts as described above 
and the result was substantially the same as it was for the entire two 
tariffs. He then took the manifests of round voyages in these trades of 
six other vessels and found ten matching cammodities. The outbound 
freight rates were found to be higher on 80% of these items.| As a further 
test of the matching commodity descriptions, all of the rates on every 


tenth page in each tariff was taken which came to 2hO rates from the 
| 
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inbound tariff and 164 from the outbound and these were matched in the 
tariff for the reciprocal trade. Matches were found for 97 of the 
inbound commodities and 72% of these 97 carried a higher outbound rate. 
Matches in the inbound tariff were found for 88 of the 164 rate sample 
taken from the cutbound tariff and it was found that in 54 cases or 61% 
the rates outbound were higher than inbound. Cumulatively, then, on 
this 10% sample it was found that in two-thirds of the cases the rates 
were higher cutbound. In the case of the matching commodities for the 
MEDIA shipments iT7% were found to be higher outbound than inbound. 
Twenty percent were found higher inbound and 3% were the same. There 
were a total of 1,075 shipments on the MEDIA. 

The latter/methods used in the staff study and the results reached 
were confirmed by the highly qualified expert witnesses who testified on 
behelf of Hearing Counsel. One of these experts conducted an independent 
study along the!same lines as that conducted by Dr. Mater in preparation 
for his testima:y and his results bore out Dr. Mater's findings completely. 

Respondents challenge the methods used in the Mater study and the 
results reached’ for a great variety of reasons, some of which have been 
mentioned previously here, such as the exclusion of bulk cargo eastbound, 
the greater mmber of commodity subdivisions in the inbound tariff, and 
other details that have been considered fully and determined not to be 
substemtial. The real crux of the objection of respondents and their 

rt witnesses to the Mater study is the fact that it consists primarily 
of considering the two teriffs as "price lists” without weighting the 
statistics by considering the amount of cargo that moved under each rate. 
They contend that it is meaningless to consider rates under which little 
or no commodities moved. They point out that in the construction of 
price indices of various sorts such as statistics on the cost of living, 
the prices for each commodity mst be weighted by volume. They produced 


evidence and statistics showing that the actual revenue per ton of cargo 


earned by these conferences does not show a disparity between the inbound 


and the outbound voyages. 
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The respondent carriers, through the conference staff and an 


economist who testified as an expert witness for respondents, collected 
and introduced into evidence a mass of statistical information showing 
for the years 1961 through 1966 the total mmber of sailings inbound 
and outbound, the cargo carried, the vessel capacity and unused capac- 
ity, the aggregate revenues, the revenues per weight ton and, measurement. 
ton. ‘This data has been condensed on the following chart end I have 


added the percentage by which the revenue per ton in one direction 


excced that in the other: 


Measurenent Tons 
Carried 


1,023,691 
1,100, 742 
1,131,461 
1,085,524 
1,136,122 
1,315,180 


Revenue 


23,084 , 709 
26 » 326 , 264 
26,240,981 
27,310,013 
30,625,669 
39,167,176 


1/ Measurement tons. 


23,836,072 
22,467,208 
19,721,179 
29, Vik ,008 
27,727,804 
33,794,679 


716,531 
685 535 
697,272 
910,966 
862,874 


Weight Tons 
Carried 2/ 


520,153 
518 ,663 
501,159 
551,821 
661,090 


2/ Does not include bulk or military cargo. 


3,573,178 
3,440,502 
3,344, 748 
3,425,991 
3,156,503 
3,402,858 


Per M. Ton 
NAUK 


2,790,349 
2,680,399 
2,695,713 
2,982,552 
2,578,986 


2,549,487 
2,339,760 
2,213,287 
2,340,467 
2,020,382 
2,087,678 


1,701,152 
1,682,849 
1,758,900 
1,832,404 
1,487,313 
1,653,379 


Tun average revenue per measurement ton received by the carriers 
reflects what the shippers are actually paying for the transportation 
of cargo and this figure is, of course, not without significance. It 
4s scen that in the most recent year shown on the table, 1966, the reve- 
nue per measurement ton was actually lower outbound than 4nbound by 6%. 
The revenue per weight ton was 10% higher outbound. In 1961 sere was 
a substantial disparity, with the outbound revenue per ton being higher, 
but this disparity has decreased substantially in the ensuing years. 
Other evidence in the record confirms the fact that when thege statis- 
tics are weighted by taking into account solely the amount actually 
paid by the shippers on cargo that moved in the trade in both directions 
there is little, if any, disparity in the rates oday. | 

Dr. Mater did not contend that the "price list” method $f analyzing 
and comparing the tariffs could be or should be used exclusively. He 
and other expert witnesses for Hearing Counsel did establish /beyond 
doubt, however, that considerable weight must be given to this analysis 
because of the very real probability that the reason cargo aes not move 


under same of the rates and very little moves under others is precisely 
beceuse the rates on these commodities are too high. In the) outbound 
tariff high rates are much more prevalent among the small-moving items 
or non-moving items than in the inbound tariff. The camparison of tar- 
iffs as price lists is not only justified, it is a necessity. When one 
looks at the menu in a restaurant he does not need to ask how many meals 
are served under each item in order to decide whether the ates are 
higher than another restaurant. The decision herein reflects a compari- 
son on both bases. 


On September 5, 1967, NAWFA filed a general increase in the inbound 


| 
rates in the average amount of 6% to became effective December 18, 1967. 


A general increase of 8% in the inbound tariff was later filed on Decem- 
ver 29, 1967, to be effective January 13, 1968, as a result of the devalu- 


ation of the pound sterling on November 18, 1967, from $2.80 to $2.40. 
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The Comission permitted this to go into effect on short notice. The 
devaluation would, without a rate change, decrease the amount paid by 
shipvers in the ‘inbound trade because the freight is sometimes paid in 
@oltiars. The amount of this decrease is uncertain and, of course, there 
is no evidence as to this in the record because the hearing terminated 
lest April, long before the devaluation took plece. Taking into account 
the fact that the devaluation would cause some decrease in payments and 
the fact that a’ general rate increase does not produce added revenue in 
the exact amount of the increase because of "hold dows” resulting from 
shippers of specific commodities insisting upon and obtaining exemptions 
from the increase; and based on the expert testimony on these subjects 
in relation to previous increases, it can fairly be estimated that the 
two recent NAWFA increases will result in a net increase in rates of at 
least 7%. ‘The disparity in the overall rate structures, considered as 
“price lists," has been narrowed to approximately 25% with these recent 
rate changes. The disparity on the basis of the aggregate amounts paid 
by shippers for the transportation of their cargo would also be somewhat 
less significant. Hearing Counsel concedes that, "It appears to be true 
thet if we concentrate on yields per ton for the major moving commodities 
outbound (i.e., over 500 tons) compared to yield per ton inbound fen all 


commodities/, there is no higher outbound disparity.” ‘he reform 


required herein with respect to the paper rates and the rates on low- 


moving items will further reduce the 25% disparity in the two tariffs 
overall. Based. on these facts and the testimony of the expert witnesses 
on the subject, it camnot be concluded that the disparity between the 
entire rate structures of the two conferences is such that it violates 


the Act. 


Iv. Rate Disparity Favoring High Volume Commodities 


The record in this proceeding establishes conclusively that the rate 


making practices of the outbound conference with respect to commodities 
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that move in large volume as compared with these practices with respect 


to commodities that move in small volume or that are not currently moving 
at all, together with the rate levels that result fran these practices, 
cre harmful to commerce and the public interest and will Foran correc- 
tion. A closely allied problem involves the NAUK practice with respect 
to the establishment of the general cargo rate, N.O.S., and the level <_ 
that rate. The latter problem is taken up in the next section. 
The chairman of the outbound conference and the expert witnesses 
who testified on its behalf acknowledged that the NAUK freight rates on 
commodities moving in large volume are low compared to the rates on cam- 
modities moving in small volume or on the "paper rates,” thel rates under 


which no traffic moves at present. The conference witnesses) testified 


| 


that NAUK frequently gives low rates on a high volume camodity even 
| 


though these rates provide a return that is less then the fully dis- 
tributed costs. The rate-making history and the rate stetisties of the 
conference demonstrate that if a shipper has a big block of cargo that 
will move steadily in the trade he can negotiate e mich better rate with 
the conference than the sporadic shipper or the shipper of 2 small volume 
of cargo. To a degree, the small-movers are subsidizing the! lerge. 


Exhibits in the record (Nos. 81 and 149) showing the total revenue, 


weight tons carried, and average revenue per weight ton for the 25 major 
moving commodities for each of the conferences esteblish that the average 
revenue per weight ton on those in the outbound conference vas $29.36 
while the average revenue per weight ton on those in the inbound confer- 
ence was $63.20. These figures show how low the NAUK rates are on the 
heavy-movers, as compared to the NAWFA rates on heavy-noving| items. The 
testimony also establishes that in the inbound conference there is not 
the same rate disparity between the low-moving and the heavy-moving 
items. The policy in the inbound conferences is to treat oth. cate- 
gories of cargo the same. A very significant disparity exists, therefore, 


not only between the NAUK retes on Jov-noving commodities as| compared to 


the heavy-movers > but also as between the NAUK rates on the low-moving 
camodities and the NAWFA rates on low-moving commodities and on all 
ec: mcdities. 

The principal expert witnesses of respondent outbound conference 
teetitied that, "NAUK tends to set low rates for heavy-moving commodi- 
ties while maintaining rates higher on nonmoving or lightly moving 

Re contested the statement of Dr. Mater that every item in the 
torifs wes just as important as every other rate and pointed out that 
tobeccs, for example, is carried at a rate which would be the equiva- 


10/ 
per ton w/M. ‘This commodity accounted for 20,622 tons 


@ in 1965. ‘The witness said that the loss of this cargo would 
acco 

inéustry therefore has a strong bargaining position since they could 
charter vessels or use non-conference carriers if the conference rate 
is too high. Om the other band, he said, the rate on fire extinguishers, 
of which 5 weight tons were shipped outbound in 1965, is $88 per ton and 
therefore, in his judgment, no one could "seriously claim that they had 
+he seme inportence as tobacco. * * * Tobacco represents well over $1 
=llion in reveme to the shipping lines, fire extinguishers $500." It 
might be noted here, parenthetically, thet the rate on fire extinguish- 
ers to shippers of fire extinguishers is undoubtedly much more important 
to then than the rate on tobacco. The conference witness is obviously 
Looking at the rates solely fram the standpoint of the interest of the 
conference members. He says that he also considers the significance of 
these items to the country's trade, but it must be noted that the impact 
of the shipment of the heavy-moving commodities on the country's trade 
is not any different whether tobacco is carried on conference vessels or 
on tramps or non-conference vessels. ‘The conference witnesses acknowl- 
edged thet tobacco could undoubtedly “stand 2 higher rate." The fact is 


 ————————— 


10/ This rate has been 4ncreased since the time his study was made. 
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that tobacco would move at a much higher rate. The import duty jalone 
1s $27,000/ton, so the freight rate is a pittance. It is recognized 
that the Congressional policy favors the existence of shipping confer- 
ences in the foreign commerce of the United States, but not to the point 
where it would cause substantial detriment to commerce or a ead 
tion between classes of shippers. | 
The respondent's econamic expert goes on to state that in 11965 the 
average revenue per weight ton for NAUK's members on commodities moving 
eastbound in quentities greater than 500 tons was $45.65 as compared 
with an overall yield of $60.02, on the average. The strategy of NAUK 
ts to keep rates on the small and spasmodic shipments at or above the 
general cargo rate ($70.75) and allow low rates for the heavy-noving 
commodities. Of the 116 cammodities that moved eastbound in quantities 
over 500 tons in 1965, 78 had a rate below $40. Om the other hand, 296 
commodities that moved in small volume had rates above $70. 
One of the expert witnesses called by Hearing Counsel made a study 
of this particular problem and reached the conclusion, well supported by 
the data in the record, that the outbound tariff actually consists of 
two tariffs, one having high rates for the commodities moving in sparse 


| 
quentities and the other with low rates charged to the commodities mov- 


| 
ing in large volume. His analysis of the 116 heaviest movers, mentioned 


by the respondent's witness, showed that the average revenue per weight 
ton outbound was $45.65 in 1965, but the average revenue per weight ton 
on the remaining 1385 commodities was $102.96 per weight ton. ‘he overall 
average, inbound, was $55.85. 
A study of the background of the rate making practices and bern 
ties in the NAUK conference, as revealed in this record, shows clearly 
how this disparity came about. In practically every year for tle last 20 
years the conference has adopted an overall rate increase, as shown in 
the table on page 25. In one way or another, most of the heavy-moving 


commodities have been exempted from these general rate increases each 
| 
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year. The conference has an annual or more frequent meeting with cam- 
mittees representing particular large industries and negotiates a special 
rate on the large movers such as tobacco, cottoh, end machinery. As to 
other camodities moving in heavy volume, the shipper has a big enough 
stake to came to the conference and request a rate adjustment and the 
adjustment, or "hold down,” is made in a large percentage of the cases. 
This meens that’ year after year the small-moving or non-moving cammodi- 
ties are subject to amnual increases, resulting in a cumulative buildup 
of the rate level. When this factor is comsidered, together with the 
aémitted policy of the conference to give lower rates on the larger 
volume cammodities, the reason for the disparity is quite apparent, 
although not justified. 

The overwhelming weight of the credible and persuasive testimony 
of the econamic experts establishes as an econamic fact that, in the 
outbound trade to the U.K., lowering the freight rate will cause more 
cargo to move or, where no cargo has moved under the higher rate, will 
cause cargo to |start moving, everything else being equal. The record 
does not establish the precise factor or mmber representing the elas- 
ticity of demend for every commodity and, of course, such precision could 
not exist in an econamic study. However, the record does not leave the 
slightest doubt that, with reference to rate levels there is an elasti- 
city of demand ion most cammodities that have moved in this trade. The 
record establishes that the relatively high rates on the low-moving or 
non-moving commodities in the outbound tariff is inhibiting the movement 
of goods in this export trade. Respondents contend that other factors 
such as the high markup on imported goods in the United Kingdom, high 
manufacturing costs in the United States, tariff duties and Commonwealth 
preference duties on imports in the United Kingdom, and other costs are 
higher in dollar amount than the freight rate and that these are the 
factors that inhibit the movement, rather than the freight rate. This 


contention actually amounts to no more than speculation, because the 
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respondents did not adduce evidence that these other factors were the 
sole cause of the decline in the movement of commodities. The economic 
testimony clearly demonstrates that the high freight rates are inhibiting 
the flow of the low-movers and the non-movers. | 

Hearing Counsel having demonstrated (1) that there is a atsperity 
between the NAUK rates on the low-moving camodities, on the one hand, 
and comparable commodities in the reciprocal trade and the NAUK rates on 
heavy-movers, on the other, and (2) that this has inhibited the movement 
of traffic outbound, the carriers quoting the rates mst denonstrate that 
the disparate rates are reasonable. Respondents failed to explain or 
justify the disparity or to demonstrate that the rates on the llow-movers 
are reasonable. I find nothing in NAUK's study of the. high-rated items 
(Exhibit 154) which, as they contend, justifies the high =i on the low- 
movers. For all that appears, the commodities listed there include heavy- 


moving items as well as those that are low-movers. Therefore these rates 


violate section 18(b)(5) under the principle of the Iron and Steel cease. 
As Hearing Counsel contends, the rate structure is also discrimine- 
tory toward light-moving commodities and unfair toward shippers of such 
commodities in violation of the provision of section 15 that condemns 
agreements between carriers or activities under such agreenentis that are 
unjustly discriminatory or unfair as between shippers. The restrictions 
on the flow of commodities that has een brought about by the high rates 
on the low-moving commodities and the shutting out of any movement of 


certain of the other camodities is detrimental to the cammerce of the 


United States and contrary to the public interest within the meaning of 
section 15. In addition, this disparity gives an undue preference to the 
major movers and subjects the low-movers and non-movers to ee prejudice 
in violation of section 16, First. | 

The evil does not arise, ipso facto, from the existence at the 
conference and therefore it would not be appropriate to propose that the 


conference agreement be cancelled or modified and Hearing Counsel does 


| 
| 
| 
i 
| 
| 
-%6-A | 
| 
| 
| 
| 
| 
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not meke such proposals. In circumstances such as these, it is within 
the Commission's prerogative, acting under section 15, to disapprove 
the offending rates and prescribe rates that in its judgment would cor- 
the noncomplience with the statute. Edmond Weil v. Italian Line, 
98 (1935); Imposition of Surcharge at Searsport, 9 
37, (1965); see also California v. United States, 320 U.S. 
oregoing reasons, the rates on these low- 
commodities that ere not moving must be dis- 
approveé. The solution of this problem is related to that associated 
with the NAUK general cargo rate end it is taken up at the end of the 


next section. 


Vv. 4N.O.S. Rates 


qhe general cergo N-0.S. rate in the NAUK teriff is $70.75. The 


equivelent rate in the NAWPA inbound teriff is $53:70 (4847/6) or, if 
pas 


the cargo value is very high. "30/64 ad veloren.” | Thus, the general 
cargo rate cuttound is epproxinately 32% higher than the reciprocal 
¢rbound rate. It is interesting to find how closely this parallels the 
@isperity in the rate structures, overall. Probably more serious, the 
outbouné §.0.S. rate is at least 30% higher than the average rate 
outbound. 

As Hearing Counsel contends, the record establishes that the gen- 
eral cargo rate is fixed without regard to any, of the recognized 
standards thet ere normally considered in the establishment of tariff 
rates ana it iis not the product of any negotiation or bargaining 
between the shipper and the carrier. This rate bears no relationship 
to the cost of the service or the value of the service, because it is 
appliceble to'a widely varying type of cargo; that is, any cargo for 


which a specific commodity rate cannot be found in the tariff. The 


L/ A tariff rule defines this to mean 1 5/& a.v. 
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N.0.S. rate in the outbound tariff is by no meens a "paper rate.” In 
1965 the N.O.S. rate was used in the case of 10.6% of the shipments. 
In the staff study of the MEDIA manifests, these "catch all” rates were 
found to have applied to over one half of the 194 outbound shiphents. 
These statistics include both the general cargo N.0.S. rate end the 
N.0.S. rates for particuler commodities. The individual commodity 
N.0.S. rates are not always the came, but as to many camodities the 
N.0.S. rate is $70.75. | 
The conference acknowledges thet the N.O-S. rate in the NAUK 
tariff is high, but contends that this rate is kept at a high level in 
order to guard the conference against losses in case a new commpdity is 
offered for shipment which has a high value or for other reasons requires 
a high freight rate and for which there is no commodity rate ix| the tar- 
iff. Section 18(b)(2) of the Shipping Act requires that a tariff change 
increasing a rate be filed with the Commission thirty days in ativance of 


the effective date. This applies to camodities that would move under 


| 
the N.O.S. rate. Under the dual rate contracts, the carriers agree to 


give the shippers ninety days notice of rate increases. What little 
protection the high N.0.S. rate affords the carrier in regard to the 
notice requirement is far offset by the greater harm it imposes) upon 
shippers and our foreign commerce. The Commission is authorized under 
section 18(b)(2), upon a showing of good cause, to allow tariff changes 
to become effective upon iess than 30 days specified in the statute 
This provision was designed to afford the protection to carriers in this 
situation that Congress deemed to be suitable. The inclusion of a high 
N.O.S. rate merely to protect the carrier against the notice provision 
therefore results in a circumvention of the spirit of the statute. 

The ninety day notice to shippers under the dual rate contract is 
one of the important considerations flowing to the shipper in return 
for his promise of exclusive patronage of the conference carriers. The 


Dual Rate Cases, 8 F.M.C-. 16 (1964). It is evident now, however, that 


lia/ The Commission can also afford relief from the 90 day notice require- 
ment of the dual rate contracts. 
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the alleged advantege is illusory in those instences where the tariff 
does not contain a rate for the particular commodity, because the con- 
ference has purposely set the N.0.S. rate at a high level in order to 
avoid the notice requirement. 

The N.0.S. rates make up 10.6% in the outbound tariff but only 
in the inbound tariff. The NAWFA tariff contains substantially more 
comodity rates than the NAUK tariff because it breaks down the com- 
modity descriptions into greater detail and it is for this reason that 
the NAWPA terif’ hes fewer N.O.S. rates. The NAUK conference recently 
cancelled over 500 inactive rates. This will cause these commodities 
to take the high N.O.S. rates if they ere shipped. 

The record also establishes that the high NAUK general cargo rate 
places the onus on @ prospective shipper whose commodity is not listed 
in the conference tariff to demonstrate that the commodity rate should 
be lower than the N.0.S. rate. The shipper is in an unfavorable posi- 
+ion to justify e particular rate, as compared to the conference, 
because the business of the conference is setting rates. If the N.0.S. 
rate were in lan emount epproximately equal to the average rate in the 
entire tariff, the instances of this inequitable burden being placed on 
the shipper would decrease substantially. In more instances the car- 
rier would bé called upon to justify a new commodity rate if it is to 
be higher than the N.O.S. rate. The carriers are aware of their costs 
end other transportation factors, not known to the shipper, and if one 
side or the other should have this burden of justification it should be 
the carrier. 

The carriers in this proceeding seem to look at the N.0.S. rate as 
merely a starting point for bargaining. This is not the purpose of tar- 
iff rates under applicable statutes and regulations. They constitute 
an offer on the part of the carrier to transport the commodity at the 
rate named therein. Filed tariffs are the essential key in the system 


designed to insure the charging of fair and equal rates to shippers. 


-19-A 


They directly effect the public interest and are accorded the force of 
lew under judicial precedent. Lowden v. Simonds-Shields-Lonsdale Grain 
Co., 306 U.S. 516, 520 (1939). 
The expert testimony also demonstrated that it is psychologically 
forbidding and disturbing for shippers, particularly small shippers » to 
try to convince a shipping conference that the $70.75 N.0.S. rate should 
be, say, & $40 commodity rate. Rather than undertake this burden, they 
often simply decide against exporting the commodity. This evidence 


also established that the disparity in the N.0.S. retes, inbound vs. 


outbound, furnishes 2 bench mark or guide for the relationship) and com- 


parison of the rate structures as a whole. It established that the 
N.O.S. rate should be substantially the same in both directions. 

It was also brought out that this equalization is particularly 
important because the N.O.S. rate is moving in the direction of the 
"freight all kinds" rate taat is becoming important in comnection with 
the shipment of cargo in containers. The expert witnesses testified 
that this F.A-K. rate should be the same in voth directions. | 

The existence of the high N.0.S. rate admittedly causes the rate 
to be higher on some commodities than it would be if a specific commodity 
rate were in the tariff. It was clearly established by the general eco- 
nomic testimony on this subject that this high N.0.S- rate is| inhibiting 
the movement of cargo. Conference witnesses themselves gave bxemples of 
instances involving the rates on lobster and on paper toweling where the 
high N.O.S. rate was reduced by giving a lower specific commodity rate 
on these items, which then permitted these camodities to move in the 
trade, or increased the volume of traffic. It also was shown that the 
export of sleds was completely prohibited by the application of the high 
N.0.S. rate to this commodity, which had previously moved under a lower 
commodity rate. | 
In its Special Docket proceedings, the Commission has seen instances 


time after time where the jnordinately high N.O.S. rate was @ directly 
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contributing factor to inequitable and discriminatory treatment of 
shippers. The typical situation encountered in such cases arises out 

of a carrier inadvertently deleting or omitting from its tariff a can- 
modity rate for a perticcler article and thus requiring the shipper to 
pay the moch higher N.0.S. rate. To cite just a few examples, a ship- 
per from New Orleans to Oslo was charged the $80 N.0.S. rate for the 
shipment of binder twine where the carrier acknowledged that a proper 
commodity rete would have been ea A shipper of used autamo- 
biles fram Sen Juan to Santo Domingo was charged the $40 N.0.S. rate 
because, through some error, the intended $17 per ton commodity rate 
lei ee ee A shipper of paprika in foreign 
commerce was charged the $76.50 N.0.S. rate where the commodity rate, 

if it had been! properly listed in the tariff, would have been se! 

A shipper of vans fram Honolulu to Guam was charged the $80 N.0.S. rate 
where the intended commodity rate, if chargeable, would have been got 
The ¥.0.S. rate of $70 per tom on combat vehicle repair parts had to be 
charged e shipper in a case where, if the proper and applicable can- 
modity rate had been properly filed, the Beane Re EE This 
wes in the trade from Houston, Texas to le Havre. The Cammission can 
order the repayment of overcharges in such instances or permit the waiver 
of undercharges if the shipmect is in the offshore damestic trades. How- 


ever, the Commission has no such jurisdiction to grant such relief to a 


12/ Swedish American Line, 8 F.M.C. 142 (1964). 


23/ Department. of State v. Lykes Bros. Steamship Co., Inc., 8 F.M.C. 153 
T1965). 


1s/ inate Moeller Co., Inc. v. Peralta Shipping Corporation, 8 F.M.C. 


15/ x. ses Ltd. v. Pacific Par East Lines, Inc., 7 F-M-C- 62 


16/ Iykes Bros. Steamship Co., Inc. - Application for Authority to Refund 
Fre > 1 PMC. 1963)- 


shipper in these circumstances in the foreign commerce. Indwig Meller 
Co., Inc. v. Peralta Shipping Corporation, 8 F.M.C. 361 (1965). 

The unconscionable charges levied against shippers in jsuch instances, 
where no remedy is available to the shipper, would not be made, or their 
financial impact on the shipper would be mech less severe, if the H.0.8. 
rates were not established at such exorbitant levels. There is agency 
precedent for the disapproval of an excessively high general cargo rate. 
An N.0.S. on lumber was found to be so high as to be detrimental to can- 
merce in Pacific Coast-River Plate Brazil Rates, 2 U.S.M.C. 28, 30 (1938). 

The experts in the field of transportation and econamics who testi- 
fied in this proceeding established that the N.0.S. rate of the outbound 
conference should be no higher than that of the inbound conference and’ 
that the level of the N.0.S. rate of the outbound conference should be 
fixed at a level about that of its average rate, or a little higher. 
Hearing Counsel correctly contends that the N.0.S. rate is discriminatory 
against shippers who are forced to use the high N.0.S. rate, detrimental 
to commerce and contrary to the public interest because it dmpedes the 
exports of the United States, and is so umreasonably high as to be detri- 
mental to the camerce of the United States in violation of sections 15 
and 18(b)(5) of the Shipping Act. 

The average rate in the outbound tariff cannot be arrived at with 
exactitude, but taking all of the reliable evidence on the subject into 
account the average appears to be just under $55. The N.O.S. rate in 
the NAWFA tariff is $53.70. For ail of the foregoing reasons it is 
found that an N.0.S. rate in the outbound tariff in excess ot $55 per 
ton W/M would violate the above provisions of the Shipping Act. The 
present N.O.S. rate in the NAUK tariff is therefore disapproved. 


The NAWFA N.O.S. rate includes an ad valorem rate where the value 


of the cargo exceeds a certain amount. The rate per ton is/1 5/8 of 
| 


the value of a ton of the cargo when 1 5/8% exceeds $53.70.| In order 


to achieve same equality between the reciprocal N.0.S. rate) levels, and 
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in order to meet one of the objections voiced by respondents, the $55 
N.0.S. rate prescribed for NAUK will not be deemed to be unreasonable 

if it includes a similar ad valorem basis if 1 5/8¢ of the value of the 
cargo, per tom, exceeds $55. Above that valuation, the rate will be 

1 5/8% of the value of a ton of the cargo. The statistics in the record 
touching on the value of cargoes in these trades indicates that the 
cargo of this value, which comes to approximately $3,400 per ton, is 
shipped in these trades only infrequently. 

Respondents comtend that the reduction of the eastbound N.0.S. 
rate could be easily offset by NAIK by the creation of new, higher, 
cumodity rates in the NAUK tariff. I do not question this, and this 
fact has been taken into accomt in determining that the remedy will not 
canse serious loss to the conference except, possibly, for an occasional 
time lag between the time a commodity without a specific rate may be 
offered for shipment and the time within which a camodity rate can be 
established. It can be anticipated that this ruling will cause the 
conference to take the initiative in establishing camodity rates and 
in the process, of course, shippers and the Commission will have some 
opportunity to lock into the fairness of these rates and their legal- 
ity under the Shipping Act. The conference chairman protested that if 
HAUK had a low general cargo rate 2 great deal of cargo that should have 
a higher rate would probably move under the general cargo rate and "We 
would never know about it.” It follows fram this testimony that a great 
deal of cargo must be moving under the excessively high general cargo 
rate that the conference presently does not know about. This is an 
alarming admission. It is the business of the conference to take steps 
to inform itself of these matters and establish lewful rates, under 
Proper standards, for all cargoes. 

The foregoing discussion of the level of the H.0.S. rates refers 
to the comtract, rate. The discussion and the findings and conclusions 
with respect to the contract rate are also entirely applicable to the 
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non-contract rate. The percentage difference in the rates mst be 
applied, of course. ‘The above conclusions as to the N.0.S. rates are 
applicable both to the general cargo N.O.S. rates and the commodity N.0.S. 
rates. An exemple of the latter is the rate on, "Scales, N.0.8.-$70.75 
w/M," Item No. 7873 in the NAUK Tariff No. 46 FM-1. The next item in 
the tariff is "Scales, person weigher and parts-$36.50 W/M." | Bow, there 


are many N.0.S. commodity rates in the tariff that are less than the $55 
level that is found here to be a maximm that would camport with the 
statutory requirements in the circimstances of these trades. These 4.0.58. 
rates are in no way affected by this decision. 
| 
It is anticipated that same difficulty may be experienced by the 
conference in camplying with the requirements of this decision with 
respect to certain of the camodity N.0.S. rates, EET] where the 
N.0.S. camodity rate is the only rate in the tariff with respect to the 
particular commodity. For this reason, the requirements of this decision 
with respect to the N.0.S. rates will not take effect until four months 
after the effective date of the decision in this proceeding and the pro- 
ceeding will not be discontinued pending further order of the Comission. 
This will provide an opportunity for the NAUK conference to consult with 
the Commission's staff as it revises its tariff to camply with the require- 
ments and, if necessary, the respondents, Hearing Counsel, or shippers 
may bring to the Camission’s attention, in this proceeding, special prob- 
lems that may arise. 
We have seen from the Special Docket cases, and from the) record in 
this proceeding, that it is a fairly general practice among conferences 
and individual carriers in ocean commerce to have an N.O.S. rate that is 


so high as to be out of keeping with the other rates in the tariff. The 


fact that, for this reason, the matter could be the subject of s Comis- 
| 


sion proceeding designed to adopt rules of general applicability does not 


and should not prevent the matter fram being the subject of ad hoc 
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adjudication in this proceeding. Also, the fact that other carriers 
may engage in the same unlawful activity does not prevent the disapproval 
of the N.0.S. rates of NAUK. Administrative action against a practice 


which is comtrary to statute is not precluded because the agency does not 


proceed similtaneously against all violators, even if this would permit 


competing enterprises to continue the practice. Moog Industries, Inc. v. 
Federal Trade Cammission, 355 U-S. 412 (1958); United States v. Wabash 


Ry. Co., 321 U-S. 403, 42% (1984). See also American Export Isbrandtsen 
Lines, Inc.» | F- 28s (C-AD.C., decided January 18, 1968). 

Even giving same credence to the view that there is a custom and usage 
among carriers! in establishing high N.0.S. rates, and weighing this factor 
in the balance in applying the test of reasonableness, the high N.0.S. 
rates here mst fall since they violate the stetutory standards for so 
many reasons. 

It was pointed oct earlier that the solution of the problem of the 
rates om the cargoes moving in lew volume and the paper rates is interre- 
lated with the solution of the problem of the high N.0.S. rates. This is 
true becense the shippers of the high volume cargoes insist on a specific 
camodity rate while the low-moving or non-moving cargoes in many instances 
have been left in the limbo of the general commodity rate. The solution to 
the proolem of the unlawfully high rates on the low-moving or non-moving 
commodities proposed by Hearing Counsel, which they adapted from the testi- 
mony of the expert in transportation econamics who testified on this sub- 
ject, is comected with the N.0.S. rate. ‘They contend, in effect, and I 
agree, that in the absence of any standards advanced by the conference or 
any justification for the high level of rates om the low-moving or non- 
moving commodities, it must be concluded that these rates should be no 
higher than the average rate or the general N.0.S. rate, found herein to 
be reasomable. This conclusion is fully supported by the expert testimony. 
Hearing Counsel urges that all paper rates and rates on the low-moving 


ccaumodities should be disapproved and a finding made that any rate on 
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these items in excess of the N.0.8. rate ($55 per ton W/M, or the equiva- 
lent rate on a weight basis), is in violation of the statute for the rea- 
sons set forth above. This proposal is fully supported in|/the record and 
it will be adopted. As Hearing Counsel point out, this requirement will 
affect only commodities which move in small volume or have! ceased to move 
and consequently should not seriously decrease the carrier| revenues. 
Based on the economic testimony in this record, this change will stim- 
late the movement of these camodities » With the strong possibility that 
the carrier revemes actually will be increased. ‘this rate revision is 
not intended to apply to bulk cargoes. 
The rates on any commodities that moved in a volume of less than 
100 tons during the calendar year 1965 and as to which the rate exceeds 
$55 per ton W/M, or the equivalent weight rate, shall be rednced to that 
figure. In arriving at the annual volume of shipments that) constitutes 
the breaking point between the low-movers and the high-movers, use has 
been made of the statistical tables which cagpare the volume of cargo 
moving at the various rate levels. The table on the next page, intro- 
duced into evidence by respondents, is adequate for this purpose. It 
contains this data for the year 1965. Hearing Counsel's principal expert 
witness who testified as to this volume disparity found that en important 
breaking point occurs when the 500 tons per year point is reaches He 
stressed the significance of the disparity between the $45.65 average per 
ton yield for the 116 camodity rates under which more than 500 tons 
moved, as compared to the $102.96 average for the other 1,305 commodities 
whose rates are shown in the table. While this is obviously an extreme 
disparity, it does not mean that the breaking point for this| purpose is 
necessarily at 500 tons. Hearing Counsel used the figure of 25 tons per 
year as the dividing line, because that was the lowest unit shown on the 
table, overleaf, and they apperently songht the most conservative figure 


available since they had no precedent for their guidance in this area. 
| 


Number of Rates in NAUK Tariff of December 31, 1965 
by Volume of Movement During 1965 
Tons Moved - 1965 


uo mm Iv You vr 
1-25 25-50 50-100 100-500 Over 500 Total 


8 
36 85 


The objective is to determine. as accurately as the data will per- 
mit, that point on the rate/volume curve where the NAUK tariff brings 
about a marked increase in the mmber of rates below the N.0.S. rate of 
$55, determined herein to be lawful, as campared to the mmber of rates 
over $55. The mischief lies in the area below that point. A study of 
the statistics reveals that the break occurs at the 100-ton-per-year 
point. The mumber of rates below $55 just about equal those above $55 
until the tons per year exceed 25, as shown in columms I and II. Simi- 


larly, this disparity is not very great in the 25 to 50 ton colum. 
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However, in the columns reflecting the movement of 50 to 100, 100 to 

500, and over 500 tons per year, the ratio of the mmber of jrates under 
$55 to those over $55 increases continuously. It is in this region that 
the breaking point must be selected. 


| 
Now, the number of rates used in 1965 that exceed $55 remain rela- 


tively steady above the 25 ton per year point. Below $55, however, the 
really marked breaking point is observed at the 100-tons-per-year point 
in the volume columns. Substantially more rates fall below $55 in the 
100-500 tonnage colum, and in the columns for the "over 500” tommage, 
than are found at these lower rate levels in the 25 to 50 end 50 to 100 
cia For these reasons, the rates on cammodities that moved in 
? | 
volumes of less than 100 tons per year will require the revision. 
For the reasons stated earlier, the revision is applicable to the rates 
that exceed $55, so, according to the table, some 550 rates |in the less 
than 100 ton/year range are involved, many of which are peper rates and 
none of which account for the movement of much cargo. While this is a 
large number of rates, the quantity of cargo moving under these rates 
and the carrier revenue produced is a very small fraction of the total. 
Beyond this, however, the evidence demonstrates that this revision should 
bring about an increase in tonnage and, therefore, revenue. | 
The expert witness suggested and Hearing Counsel agree ‘thet the 
effective date of this requirement also should be delayed in order to 
give the conference an opportunity to review its tariff and |its carryings 
and, as to any particular items where problems with respect to particular 


commodities are encountered which were not foreseen in this decision, the 
eee Eee Eee 


Conference, working with the staff, cen seek an appropriate jadjustment by 
| 


requesting the Comission to exempt the particular rate from the order 


17/ The fact that the columns contain varying numbers of toms does not 
disturb this comparison because the number of rates above $55 remains 
about constant in the columns III, lV, aniV, while the en’ of 
the rates above $55 decreases space in tne heavier von range 


° 
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disapproving this category of rates. Other persons having an interest 
in the rates may bring any special problems to the attention of the 
Commission in this proceeding. For this reason, the effective date of 
this portion of the decision shall also be postponed for four months. 


VI. Other Proposed Remedies and Contentions 
a. Remedies Affecting the Conference System in These Trades 


There isa distinct possibility that the troubles that beset the 
conferences and the ocean commerce in these trades is caused fundamentally 
by the fact that the conference practices fall half way between effective 
regulation and open campetition, losing part of the advantages of each. 
The combined use of the conference system with the dual rate contracts 
has kept practically all campetition out of the trade, although the con- 
ference carriers are constartly fearful of added competition and this 
keeps the cutbound rates on the heavy-moving camodities at a low level. 
The greatest problem is the extreme overtomnaging of conference carriers 
in these trades with inevitable excessive carrier costs. Conference wit- 
nesses pointed out that in pert this overtomnaging is caused by the fact 
the vehicles employed in commerce by ocean carriers are enormous, indi- 
Vidual units unlike those employed in any other mode of transportation. 
A railroad can add or reduce the number of cars to suit the cargo. But 
if an ocean carrier decides to maintain a certain schedule, he must sail 
the whole ship regardless of the volume of cargo offered. 

These and other factors mentioned herein regarding the conditions in 
these trades indicate that the econamic health of the carriers and of the 
cammerce in these trades would be improved by going to either increased 
regulation, meaning self-regulation primarily, or to an increased level 
of campetition by the disbanding of the conferences. The latter remedy 
has not been suggested in this proceeding and the record would not justify 
it because the| ills that beset the trades are not sufficiently serious to 
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require so drastic a remedy, and, as stated earlier, the SRE 

of certain rates does not result, ipso facto, from the use|of the con- 

ference system. The Congressional policy as evidenced by the 1916 Act 

end the 1961 amendments thereto favors the existence of shipping confer- 

ences in our trades, using a dual rate system of rates, if the conference 

finds it advisable, so long as these activities do not offend the statu- 
| 


tory standards. 


| 
The scheme of the Shipping Act includes the concept that the car- 


riers that adopt cooperative working arrangements such as conference 
agreements will be expected to engage in self-regulation. Here, this 
might well be accomplished by each of the respondent contereneen adopt- 
ing sailing agreements or other devices to rationalize the mmber and 
frequency of sailings in these trades. It has not been shown that the 
number of sailings at present are necessary for shippers and there is 
abundant evidence that many shippers in this trade can ill afford this 
luxury. Tt can conservatively be estimated that if sailings were reduced 
by 30% there could be at least a 10% reduction in freight rates and, at 
the same time, an improvement in the carriers’ net revenue sositice 

This is not to say, of course, that such an agreement would receive anto- 
matic approval by the Commission on the strength of this record. The 
record does indicate a need for some rationalization of the perrices how- 


| 
ever, and the conferences should give immediate attention to the feasi- 


bility of same plan of this type. 
Same of the witnesses propose that the two conferences > cambined 
into one or that they be required to have a single tariff in order to do 
away with rate disparities. In view of the conclusions reachea herein 
that the overall disparity in the rate structure does not reach a level 
that requires direct, corrective action by the Commission, this rather 
far-reaching approach will not be necessary. The conference witnesses 
pointed out that such a step would have one substantial disadvantage. 


Today, the conference in each direction is seeking ways and means to 
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pramote their respective export trades. The efforts of the conferences 
to this end might diminish if there was only ome conference. 

The possibility of requiring increases in scme or all of the 
inbound rates to correct the disparity was discussed, but there was no 
serious comtention that this remedy be adopted. Actually, the inbound 
conference itself has been steadily increasing its rates. 


b. Container Rates. 


With the bargeoning use of comtainers for the transportation of 
cargo in ocean camerce, this subject inevitably came up in various con- 
nections in the course of the hearing. The conversion to the use of 
comtainerization is a very expensive process for the individnal carrier 
as he mst modify his vessels or build new ones and acquire the con- 
tainers. There is not a great deal of use of containers in this trade 
so far, but their use is expanding. The witness representing United 
States Lines, one of the principal carriers in these trades, expressed 
she hope that eventually comtainerization will place a ceiling on the 
ever-rising carrier costs in this trade. 

&t present the comtainer rate consists 
rates with a 5% discount, in eack direction. The expert witnesses who 
testified on this subject forecas= that in order for the use of con- 
tainers tc achieve their optimm benefits to carriers and shippers the 
carriers wiil have to adopt something akin to "freight all kinds” rates 
(?.A.K.). They did not anticipate that there would be a single rate for 
everything moving in containers but, rather, that the container rates 
would be broken down into classifications of cargo and all cargoes fall- 
ing within a particular classification, carried in the same container, 
would have the same rate. 


Some of the witnesses, by inuendo rather than direct testimony, 


left the impression that there is some internal conflict within the con- 


ferences on the subject of container rates. The details were not spelled 


@ potential detriment flowing fron these circumstances +t may initiate 


ment of container rates or require conference rules that, 


only those carriers Operating with containers to vote on| 


¢- Shipper Groups 


was set up in Commission General Order 1h effective in July,1965. ‘the 
parties seem to agree that continuing negotiations and discussions between 
shipper and conference is an essential element in the penta of the 


cies. There are also counciis representing practically every segment of 
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industry that negotiate for proper rates covering the cammodities pro- 
anced by the respective industries. 

As noted earlier, in the United States some trade organizations 
negotiate with the outbound conference on behalf of all their members, 
but, according to the evidence in this record, this practice is not as 
prevaient in the United States as it is in England because sane campanies 
and scme trade organizations apparently fear that this collective action 
would bring down upon their heads a charge that they were violating the 
antitrust laws. It appears most unlikely that anyone would dispute the 
fact that the proper working of the conference system requires that the 
shippers, individnally or jointly, have Open access to conference offi- 
cials to discuss the problems of rates and practices. While it is incon- 
ceivable to me that such negotiations could be deemed to transgress the 
antitrust laws, since same shippers apparently do fear this, steps should 
be taken to resolve all doubts in this regard. the legal staff of the 
Camzission should be asked to obtain appropriate assurances from the 
Department of Justice and, failing this, appropriate legislation could 
be sought to make it clear that such activities do not violate the anti- 
trust laws. 


ad. Hearing Comsel Proposals Not Mentioned Above 


Hearing Comsel propose that the conferences be required to furnish 
to shippers, on request, the reciprocal rate on the commodity in which 
the shipper is interested and to state in the rate request forms ptilized 
under General Order Mo. 14 procedures the reciprocal rate on similar can- 
modities. A need has not been shown to impose such a requirement on the 
conferences, because there is no evidence that the conferences would 
refuse such information to shippers, on request. The tariffs are always 
available, of course. Regarding the rate request forms, these forms are 
campleted by the shipper, not the conferences, and then handed in to the 


conference. It would serve little purpose for the conference to then 
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insert the reciprocal rate in the form, because it would not came to 
the attention of the shipper thereafter. | 
Two new report forms would be required by Hearing Course 3 the 
first, in connection with the reforms connected with the low-moving com- 
modities and paper rates, would require that the outbound conference 
file with the Comission annually a report identifying the paper rates 
existing in the tariff at that time, naming the camodities| and the 
shippers of all cargoes moving in 25 tons or less. ‘The other suggested 
report would augment the procedures under General Order No.| 14 so as to 
require periodic conference assurances that they are following correct 
rate making principles and giving a full explanation, in the minutes of 
their meeting and in their General Order 1h reports to the Commission, 
whenever a new rate is established or a shipper’s request denied, based 
on articulated and uniform standards. The witness on vehalt of Hearing 
Counsel fram the Commission's Foreign Regulation staff did not support 
the need for this latter report. He was of the view that the reports 


presently being received under General Order 14 are adequate for the 
| 


purposes sought by Hearing Counsel. The report concerning the low-moving 
commodities and paper rates would, like any reports, add to ithe "sea of 
| 


red tape" through which carriers in our foreign ocean camerce mst 
necessarily sail. If the staff is inadequate to make coutizjuous studies 
of the reports, they would be worse than useless. ‘The burden caused the 
carriers in furnishing this additional report would outweigh any 
advantages. 

The next proposal is that the Commission undertake a cooperative 


endeavor with these conferences leading to the establishment! of uniform 
commodity descriptions. Unless carriers are actually cater! to conceal 
rate disparities and avoid rate comparisons, they should welcome uniform 
commodity lists, and the evidence herein tends to show that — carriers 
in these trades would find such lists advantageous. With uniform con 


modity descriptions, the shippers would be in a position to make 
I 
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camparisons readily between rates and so would the Commission. However, 
this problem goes far beyond the confines of the activities and prac- 
tices of these two conferences. ‘The problem has for years been recognized 
as one that is international in scope, and, as ome of the staff witnesses 
stated, should be attacked through one of the international organizations 
whose campetence embraces this subject matter. 


e. Contentions of Not Previ Discussed 


1. Respondents contend that the only meaningful camparison that 
can be made between eastbound and westbound rates would be a camperison 
of a rate ona ccommodity moving in ome direction that is precisely the 
seme in all respects as a ccmmodity moving in the other direction. ‘They 
state that the camperisonm of the overall rate structures is meaningless 
becanse only a small portion of the camodities, if any, move in both 
Girections. The more persuasive conclusion is expressed by the expert 
witnesses called by Hearing Comsel. They point to the several factors 
demonstrating that camparisons can and should be made on a much broader 
scale. They show that the lawfulness of the rate level for a particular 
camodity is judged primarily by the transportation characteristics of 
that commodity. ‘Therefore, if a commodity moving eastbound has the same 
transportation characteristics as a camodity moving westbound the rates 
om the two should not be far apart. As an exemple, they refer to the 
railroad and'truck rates throughout the United States, which are made 
up almost entirely of classes of commodities. All of the widely varying 
ccmmodities in any ome class have the same rate because they have the 
seme transportation characteristics. Toe degree, the respondents’ argu- 
ments with respect to the comparison of the entire rate structures is moot 
because no remedy is imposed here that touches the structures as a whole. 
The conclusions reached with regard to the low-moving or non-moving com- 
modities outbound does require a camparison with the inbound rate struc- 
ture and this camparison has been shown to be altogether appropriate. 
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| 

| 

| 
For these same reasons, it is not necessary, as contended by respondents, 
that it be shown that two camodities campete directly vith each other 
before the rates on these cammodities can be compared for regulatory pur- 
poses under sections 15 and 18(b)(5). Dr. Mater's Sestiecey in this 
record regarding competitive disadvantage establishes that the higher 
freight rates on low-moving and non-moving commodities outbound as can- 
pared to the overall rate structure inbound, and particularly the low- 
moving camnodities inbound, Aen Ss eer ee the ee 
es a group are subjected to a diminished trading opportunity as compared 
to the exporters of products from the United Kingdom to the United States. 
This fact establishes the competitive disadvantage to the merican 
exporter, even conceding that in some circumstances section 16 First may 
require such proof, which has not been shown to be the case 

In this connection it can be observed that camodities 

from the United Kingdom compete with similar commodities prodnced and 
sold here. The latter forms a part of the "commerce of the United States" 


| 
under section 15 and it is protected by that statute against the impact 


| 
of unreasonably high or low rates. | 
| 


2. Respondents argue that the absence of a greater number of 
appearances by shippers in this proceeding or complaints by ‘the shippers 
pursuant to the institution of the proceeding shows that the level of 
rates in both directions is satisfactory. It is true that Hearing Coun- 
sel and the Commission investigators contacted in person and through 
correspondence a great number of shippers and relatively fev responded 
and appeared at the hearing. However, this cannot be taken bs conclusive 


evidence that the rates of the respondent conferences do not offend any 
of the statutory standards. Testimony of the expert witnesses and other 
evidence bare out the fact that shippers are reluctant to came in and 
complain of conference rates and practices in regulatory proceedings 


| 


because shippers, particularly small shippers, feel that they are at the 
mercy of the conferences where freight rate levels are concerned and 
| 
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they fear retaliation. Im addition, the record establishes through 
the testimony of shippers themselves that, unless the shipper has a 
large volume of commodities to move, in many instances he cannot afford 
the necessary time and energy required to negotiate freight rates. 
Often, the shipper does not feel that it would avail him much to 
approach the conference. Ee merely takes the line of least resistance 
and either decides not to enter into the foreign market, pays the rate 
he considers too high, if he can, or ships through same other carriers 
or other route. In their own rate making procedures, these respondents 
do tend to follow the practice of giving the best rates to the people 
who are the most vociferous, particularly if a large block of cargo is 
involved. Respondents urge that a system something like this be applied 
in regulatory proceedings such as the present one. Under this plan, 
violations of ‘the Shipping Act would not be condemned unless shippers 
in large numbers came in and testified in Commission proceedings. 
Actually, this very complacence on the part of shippers is part of the 
problem. Beyond this, the Commissice has the responsibility under the 
statutes to consider the merchant who may never have shipped ccamodities 
in foreign cammerce but who will do so if the trading conditions become 
such that he can profitably do so. 

3. It should be observed that problems incident to ocean freight 
rates and practices in foreign commerce are highly camplex and, for 
many reasons, their regulation camnot be reduced to detailed and abso- 
lute norms. The standards of the statute itself are necessarily couched 
in very broad’ language and thus a broad discretion has been granted to 
the Commission in the administration and application of these statutes. 
Ocean carrier rates and practices can violate these broad standards of 
the Shipping Act in an infinite number of ways. Therefore such viola- 
tions never stand out with neon clarity, but instead are detected only 
by a careful scrutiny of all the myriad details surrounding the rates 


and practices in any particular case and a consideration of the nuances 
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of their effect on exporters, importers, and commerce. It is no 
defense to say that the particular facts have not previously been held 
to constitute a violation. It would be miraculous if the chrousstances 
in any two shipping cases of this camplexity were the same. 
4. The same witness who testified on behalf of the respondent 
conferences that a reduction in freight rates has no connection with 
the volume of traffic that will move under the rates stated that ship- 
pers are not really interested in the level of a rate but rather they 
are interested in the yield to the carriers. He concluded that any, cam- 
parison of inbound and outbound rates must be confined to those commodi- 


ties where the actual volume of carryings in the two directions can be 


| 
compared and the amount of yield established. These conclusions camnot 


be accepted. Every other conference and carrier witness who testified 
on the subject said in one way or another that, everything else being 
equal, reducing a freight rate will increase the flow of the commodity 
in these trades. Thus, the minor premise of the respondents’ expert is 
shown to be faulty. Upon careful consideration, the fact that a smaller 
disparity is shown when the rates are weighted according to the volume of 
movement, as compared to the disparity when the rates are taken as mm- 
bers in a price list, regardless of volume, is further evidence that the 
outbound rates are substantially higher than inbound on the) small-moving 
and non-moving camnodities and lower on the heavy-moving cammodities. 
The more persuasive expert testimony supports this view. 
5. I do not find support in the Edmond Weil case nor the Cali- 
fornia Packing or Dant and Russell cases nor in other cases cited by NAUK 
(see footnote 7, page 16) for the argument that a disparity in rates in 
reciprocal trades cannot result in :mlawful discrimination under sec- 
tions 16 First and 17, in circumstances such as those involved in this 
proceeding. It has been shown here, as a matter of fact, that the dis- 
parity does prejudice shippers in a variety of ways. It is unnecessary 
to discuss at further length the competitive relationships that must 
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exist in order) to show violations of sections 16 First and 17 because 
the ultimate conclusions in this proceeding need not go beyond sections 
15 and 18(d)(5). ‘The competitive relationships have been discussed 


because the Commission‘s Order of Investigation requires it. 


VII. Legislative Proposals 


In its Order of Investigation instituting this proceeding, the 
Commission directed that the question be considered as to whether the 
Commission should make any recommendations to Congress pursuant to sec- 
tion 212(e) of ‘the Merchant Marine Act, 1936, to correct any discrimina- 
tory rates, charges, classifications, and practices whereby exporters 
and shippers of cargo originating in the United States are required by 
ccmmon carrier members of the NAUK conference to pay higher rates than 
the rates charged by common carrier members of the NAWFA conference on 
similar cargoes moving fram the United Kingdom to the United States. 

As noted earlier, the standards of sections 15 and 18(b)(5) are 
necessarily couched in very broad terms and, in tois way, Congress inten- 
tionally left to the Commission a wide discretion as to the adoption of 
more detailed norms and guidelines for carriers and conferences subject 
to the Shipping Act. The testimony of Mr. Timothy J. May, until recently 
Managing Director of the Commission's staff and now the General Counsel 
of the Post Office Department, reflected a very thorough study and under- 
standing of the rate problems in these and other trades. In his judgment, 
no additional legislation is required for the Commission to attack the 
problem of rate disparity and the problem of harmful rates in either of 
the trades involved here or in other trades. It is concluded fran this 
and other testimony that no additional legislation is needed in order to 
correct such disparities as exist in these trades. Existing legislation 
provides the necessary authority for the Commission to attack this prob- 
iem and similar problems in other trades, if they exist there. 
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Hearing Counsel recommend that section 15(b)(5) be amended to 
include a provision similar to the recent amendment to section 16, First 
of the Shipping Act, regarding an expeditious show cause proceeding to 
protect shippers fram harm caused between the time of a|rate increase 
to an unreasonably hign level and the time the Commission can do any- 
thing about it. Under this plan, a shipper or consignee could file a 
protest with the Commission upon the ground that the new rate would 
result in a charge so unreasonably high as to be detrimental to the 
camerce of the United States and the Commission would be required imme- 
diately to issue an order directed to the conference or|carrier requiring 
it to show cause why the rate should not be disapproved. The Cammission 
SN rn a in erin oy OE oe 
issuance of the order. Hearing Counsel does not state why this expedi- 
tion of such proceedings could not be accamplished by the Commission under 
existing statutes, and I know of nc reasons why it could not. Therefore, 


the Examiner has decided not to recommend such legislation. 


Hearing Counsel also recommend that if the conferences fail to 


remedy the adverse conditions found to exist in the trades involved here 
within the next two years, the Commission should recommend legislation 
conferring authority on it to suspend rates similar to that authority 
granted in section 3 of the Intercoastal Act of 1933, together with a 
provision requiring 90 days notice of an increase in rates. Respondents 
contend that such a provision would require en amendment of the standards 
applicable to rates in foreign commerce and that the test would have to 
be changed to one of fairness and reasonableness such as the test applied 
to rates in the domestic offshore trades under the 1933)Act. They point 
out that Congress rejected such @ proposal in 1961 end I feel, as they 
do, that such a proposal would be rejected again because of the inherent 
problems of the United States attempting to regulate the fairness and 
reasonableness of rates in foreign commerce. Such detailed regulation 
does not appear to be feasible because of problems of inteznational rela- 


tions well known to the Commission. 
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Counsel for the NANFA conference expressed the view that section 


1905 of Title 18 of the United States Code imposes a restriction against 


other Goverment agencies, such as the Bureau of Census and the Bureau 
of Customs, making cargo and vessel utilization and rate information 
provided to them by ocean carriers available to the Federal Maritime 
Commission. I suggest that this question be investigated by the legal 
staff of the Commission and, if they agree that such a restriction is 
imposed, that legislation be proposed to exempt the Maritime Comission 
from the provisions of this statute insofar as cargo manifests, vessel 
utilization reports, and other statistics necessary to the conduct of 
its regulatory activities are concerned. It is highly desirable to 
Limit the mmber of reports made to Goverment agencies by the shipping 
industry. At the same time, if the Commission is to carry out its 
responsibilities under the statutes it administers, it mst have ade- 
quate statistical and other factual information pertaining to the vari- 
ous trade routes and carriers in our waterborne foreign camerce. All 
Goverment agencies should be free to provide to the Camission the 


data and reports it receives from carriers covering this data. 


VIII. Individnal Commodity Rates 


The briefs of respondents, on the one hand, and Hearing Counsel, 
on the other, reflect a wide area of disagreement regarding the applica- 
ble standards to be employed in testing the legality of individual can- 
modity rates under section 18(b)(5) of the Shipping Act. Hearing Counsel 
contend, with’ respect to the specific commodity rates that will be dis- 
cussed herein, that when a rate is higher than the rate in the reciprocal 
trade or higher than comparable rates to the same destination from third 
countries and! the rate has inhibited the movement of goods, the rate is 
go unreasonably high as to be detrimental to the commerce of the United 
States. Respondents contend that this interpretation would read the 


word “unreasonably” entirely out of the statute and they strenuously 
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oppose this approach for the further reason that it would place 
burden upon the carrier to show that the rate is reasonable. They con- 
tend that the burden is on Hearing Counsel to show, independently of the 
effect om commerce, that the rate is "irretionally” or "exorbitantly” 
high. They cite passages from remarks of Senators Engle and Kefauver 
appearing at pages 456 and 425 of the Legislative History Index of 

P.L. 87-346 in support of this contention. In both instances the Sena- 
tors used these quoted adjectives, just as the statute uses the adjec- 
tive “unreasonably,” in connection with a description of a rate level 


that will be detrimental to the commerce of the United States. While 


I do not believe, as respondents contend, that these Senators intended 


that the adjectives would create a separate and additional test, the 


Camission has laid this question to rest. | 
The Commission's Order of Investigation in this proceeding estab- 
lishes unequivocally the overriding legal principle applicable |to this 
investigation in the following language: 
In accordance with the recent pronouncement of the Commis- 
sion in Docket No. 1114, Iron and Steel Rates, Export-Impcrt, 
served December 6, 1965, if the record in this proceeding | 
shows the existence of a higher outbound rate than the recip- 
rocal inbound rate on ea similar commodity, and the movement 
of goods outbound under the higher rate has been impaired, 
the carriers quoting the rates must demonstrate that the dis- 
parate rates are reasonable. 
The respondent NAWFA conference contends that to the extent this 
ruling attempts to shift to the conferences the burden of establishing 
that their rates are reasonable, it is contrary to law. However, it 
seems very clear that if the export of goods is impaired this is patently 
detrimental to commerce. Thus, as I interpret the Commission's rule, it 
does no more than paraphrase section 18(b)(5) by saying that if the rates 
are so high as to be detrimental to commerce they are unlawful if nothing 
more is shown. The statute affords to the carrier the opportunity to 
demonstrate that the rates are not unreasonable and, in that event, the 


rates will not be disapproved. 
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It is unnecessary to dwell on these contentions further or to go 
into the further refinements and distinctions expressed in the briefs of 
the parties because the above portion of the Order of Investigation is 
the law of this case and there is no way the Examiner could depart fron 
it even if he were inclined to do so. Therefore, under the principle of 
the Iron and Steel case, the Boiler case, and the Searsport case a par- 
ticular rate is brought into serious question if it is higher than the 
reciprocal inbound rate on a similar ccmmodity or a rate in a campeting 
trade on a similar commodity. This, coupled with the impaimment of 
exports, constitutes a violation of section 18(b)(5) if it is not justi- 
fied by the carrier. Such rates also violate section 15, when they have 
been established by a conference of carriers. Please note that while 
the impact of section 15 is not mentioned, infra, under the discussion 
of each commodity rate, it is concinded that this section is violated, 
becanse of the detriment to commerce, in each instance where it is found 
that section 18(b)(5) is violated. 

It mst be reiterated, however, that neither section 18(b)(5), 
section 15, nor the Order of Investigation herein confine the test of 
reasonableness of freight rates to disparities as between rates in recip- 
rocal trades or any other trades. The test cam include the relationship 
between the valne of the cammodity and the freight rate and, generally 
speaking, any of the other factors that the respondents themselves have 
said are considered in arriving at rate levels. If a rate is found want- 
ing under these standards, and this has resulted, or, in the Commission's 
view, can be expected to result in detriment to the commerce of the United 
States, it mst be disapproved. By the same token, if respondents show 
that the rate is not unreasonable when any of these standards are applied, 
the rate will not be disapproved even though it might impeir the flow of 
cammerce. 

Respondents correctly state that the statute would not permit the 
disapproval of a rate solely because a shipper desires a lower rate in 


-73-A 


order to increase his profits or even if the shipper showed merely that 
his sales abroad vould increase if his commodity had a lower rate. The 
Commission obviously shares this view for otherwise they would Have had 
no occasion to link the disparity test with the diminution in exports. 
Thus, in addition to the depressant effect on exports, which shows the 
detriment to commerce, there must also be a showing, befare Real meceican 
be disapproved, of (1) a rate disparity or, (2) proof that the rate is 
excessively high or low when tested by the generally accepted rate making 
noms, discussed above. Upon such a showing, it devolves upon the carrier 


to justify the rate if he can do so. An exception to the need for the 


second half of this test would come about where the disparity is uncon- 
scionably high; for example, where the rate in one direction is over 100% 
higher than that on a comparable item in the tariff covering the recipro- 
cal trade. Such a disparity, without more, SS Bo SS 
by the carrier in the absence of which the rate would be disapproved. 
This situation has not been discussed in previous Commission decisions. 
The rates on particular commodities that were brought into question 
in the course of the hearing will be considered in the light of the fore- 


going general considerations. 


a. Apples and Pears 


The outbound rate on apples and pears is $1.05 per box or carton 
of 2.2 ew. ft.; 95 cents when pelletized; or $44.25 per ton W/M when 
stowed otherwise. The cartons stow at about 50 to the tan and measure 
2.2 cubic feet each. ‘he reefer rate is $1.55 per box. The rate on 
apples in boxes in the inbound tariff is 260/6 per ton W/M, or about 
$32; the outbound rate being about 37% higher. The inbound reefer rate 
ee ee ee ee ee 
canes to $77.50. Sen erereencentiohpenting tas! citeaoct= 
sion is in process of preparation, has been taken into account /in this 


and the other comparisons described herein. Apples and pears are not 
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imported fram the U.K., but thig does not prevent a camparison of the 
rates shown in the tariffs, for the purpose of this proceeding. 
Apples and pears are the fourth largest commodity transported by 
the outbound group in terms of carrier revenue. Apples move in by far 
the largest quantity, but the rates on the two are the same. The United 
Kingdom is the most important export market for the American shippers. 
Out of 6,093,000 cartons of apples exported in 1965, 1,655,000, or 27%, 
went to the U.K. While this is a slight increase over the preceding 4 
years, at ome time (1934-38) the United States shipped an average of 
%,262,000 cartoms per year and, earlier (1926-30), 8,344,000 per year. 
Now, a lot of the decrease mst be attributed to increasing campetition 


fram France, Italy, Canada, and Australia. ‘The rate from France to 


U.K. is TS cemts per carton and fram Canada 90 cents, unpalletized. 


Zhe United States and Canada lost 4000 toms to France in the first 
period of the 1966 season. In 1966 our exports of apples to the U.K. 
was down 20 to 25%. 

Apples have an F.0.B. value of about $3.50, on the average, per 
tushel or cartom. ‘The freight approeches one third of the value, which 
is a camperetively high percemtage. The apple exporters testified that 
they will not be able to comtime to export at the present level unless 
the rate is lowered; that both they and the NAUK carriers will lose 
reveme if the presenc rate is maintained. There is no evidence in 
the record to the contrary. 

The shipper requests for reductions have been denied by the out- 
bound comferemce. There is uncertainty in the record as to the exact 
extent of the difference between the parties, in dollars, because of a 
@ispute as to the definition concerning palletized fruit. It is clear 
that the present outbound rate substantially exceeds the inbound, that 
it is impeding exports, and that it therefore violates section 18(b)(5) 
and must be disapproved. Respondents have not shown any justification 


for the disparity. The evidence of record is insufficient to provide a 
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basis for a finding as to what rate will meet the requirements of the 
statute. Representatives of the apple and pear association have enjoyed 
friendly and cooperative relationships with the NAUK conference. I am 
satisfied that, with this disapproval of the present rates, both regular 
and reefer, these shippers and carriers can agree upon optim rates that 
will maximize the export of these fruits as well es the profits of both 
the shippers and the carriers. This proceeding is to be held open, as 
explained later, so if agreement is not reached the parties can bring 
the matter to the attention of the Commission. 
Hearing Counsel did not urge that any action be taken with respect 
to the apple and pear rate because, they say, these camodities are being 
shipped in large volume and therefore they concluded that the rate is not 
too detrimental to camerce. This campletely overlooks the testimony 
that the rate itself has impeded exports and that unless it las lowered 
the volume will diminish further. There being no evidence to the con- 
trary, this testimony must be accepted. Under the Commission's standard 
announced in Docket No. 1114 and specifically included in the Order of 


Investigation in this proceeding, the rate mst be disapproved. 


b. Aquariums 


While no complaint is made against the HAUK rate on aquariums, the 
testimony in the record regarding the effect of freight rates on the 
movement of this commodity is significant. Aquariums formerly carried 
the $70.75 general cargo rate and this was inhibiting sales) and exports. 
The shipper sought a reduction to $35.50, but the conference refused this 
and gave him a smaller decrease in the rate. He still could not meet 
U.K. and Japanese campetition so he went back to the conference and was 
given the $35.50 rate, W/M, in August, 1966. ‘The saving was passed along 
to the importer in England, and the exports increased threefold as a 


result. The business was still increasing at the time of this shipper's 


testimony. ‘This is further evidence that the freight rate can and does 
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affect the volume of exports in this trade. The exporter faced the 
other econamic disadvantages that respondents point to when they contend 
that freight rate alone cannot be the cause of a low volume of exports. 
Bot it is seen that here the correction of this ome disadvantage -- the 
transportation costs -- permitted the exporter to do business to his own 
advantage and that of the conference carriers, even though the other 


inhibiting factors remained the same. 


c. Antamodiles 


The outbound rate on unboxed antamodiles is $32.50 per ton w/M 
and inbound it is 105/- or about $12.65, on the larger cars. It costs 
about $370 to ship the average car (460 cubic feet) fram the U.S. to the 
U.X. via the NAUK carriers. ‘The same car can be shipped from the U.K. to 
the U.S. for just under $100. All cars are shipped unboxed, today. 

fhe British manufacturers exported some 12,000 weight tons of anto- 
modiles to the [United States in 1965 which comes close to 10,000 vehi- 
cles. These exports are increasing. ‘the carriers earned $1,2h0,92h 
revemne on these cars. ‘These campete with antos manufactured in the 


United States and American cars ccampete in England with cars manufactured 


there and elsewhere, albeit with little success. a American cars are 


exported to Great Britain: In 1965 there were 284. This is due in 
part to British impart duties, the preference of the English for the 
smaller cars, and other factors poirted out by respondents. But it is 
also contributed to by the high freight rate, according to the undis- 
pated testimony of the representative of the American Autamobile Manu- 
facturer’s Association. The evidence of record proves that if the rate 
were lower more cars would be exported to England. 

This finding is supported by the testimony of the econamic experts. 
They established beyond question that a lower rate will increase exports in 


this trade, barring unusual circumstances. The circumstances surround- 

ing the importation and use of American cars in the United Kingdom are 

not such that a lower freight rate would not increase such imports. 

Respondent establishes the fact that the English generally prefer the 

type of cars made there, but this does not mean that our export|/of cars could 

not be increased. One of the leading econamic and eneretatten 

experts testified that he found no justification for any disparity in 

automobile rates; that the rates on cars should be the same in both 

directions. Due to his standing and the persuasiveness of his entire 

testimony, this view must carry great weight. However, one factor mst 

also be considered in this connection that may justify some difference 

between the inbound and outbound rates. That is the fact that due to 

particularly heavy campetition with tramp and private carriers the west- 

bound rate is abnormally depressed. ‘The NAWFA chairman stated, however, 

that their rate is compensatory. Thus a camparison is justified, even 

though the NAUK rate could justifiably be a little higher than NAWPA. 
However, when the rate disparity exceeds 100% (here, it exceeds 

250%) this fact alone should require an explanation by the carrier, in 

the absence of which the rate would be disapproved. We have more here, 

of course, since the NAUK rate has been shown to be unreasonable and 


detrimental to commerce because it is impeding the export of cars. It 


I 
has not been suggested that the inbound rate be increased. If it were, 


the conference would lose the patronage of the few British autamobdile 
manufacturers that still use conference lines. This would not be intrin- 
sically bed, of course, since trade and commerce should generally be 
served by those carriers that are the most economical end efficient. As 
stated earlier, however, the national policy does favor the use of the 
conference system if, in a particular instance, the use of it does not 
violate the standards of section 15. 
The remedy, then, is to decrease the outbound rate to the point 


where it is at least a little more compatible with the inbound, |where 
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it will encourage exports, and, if possible, where the conference car- 


riers can profitably transport the cargo. The shipper witness testified, 


and again there is no conflicting evidence, that a NAUK rate of $27.50 


per ton W/M would permit cars to be exported, based on the fact that on 
American-made cars shipped from Canada do move in some quantity at a 
$27.50 rate. He did not give the precise volume, but he considers this 
rate to be one that would permit sales and exports to be made fram the 
United States. ‘The experience in the westbound trade shows that this 
rate will produce a net reveme for the carriers, eastbound. The $32.50 
rate mst be disapproved since, for the reasons set out above, it vio- 
lates section 18(b)(5)- It is found and determined that any NAUK rate 
om antemdiles in excess of $27.50 per ton W/M also would be unlavful, 
for the foregoing reasons. 

Hearing Counsel do not urge that this rate be disapproved because, 
they say, "the A.M.A. does not contend that the freight rate alone causes 
any lack of sales, . ..” The fact is that A.M.A. did testify that the 
rate impedes exports: 

If the level of rates outbound was $12.60, would the 
fmerican mamfacturers sell more cars in England? 

SN BT AO RS 
have to say yes on the basis of that's a reduction and 
it would be reflected in pricing. 

In considering the above quoted testimony, and drawing the appropri- 
ate inferences fram all of the testimony of this A.M.A. witness, it mst 
be borne in mind that he and his association are influenced by the need, 
as they see it, for them to stay in the good g-s:<s of the conference in 
order to enhance their negotiating position. While unspoken, this feeling 
was quite evident from the demeanor of the witness and his entire approach. 
Therefore this rather reticent sounding and conservative statement set out 


above impressed me, when taken in comtext, as convincing evidence that the 


19/ The rate at the time was $31 per ton W/M. 
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rate is impeding sales. He also testified that the $27.50 rate 
Canada is permitting American-type cars to move. Later on in his testi- 
mony he stated, "I am sure we can do better /than 2200 cars per year/ if 
our transportation costs could be brought into line.” For these reasons 
I do not agree with the conclusion expressed by Hearing Counsel. 
ents did not cover this issue in their brief because of Hearing Counsel's 


position, and they did not discuss certain other commodity rates as to 
| 


which Hearing Counsel did not recommend disapproval. They will have en 
opportunity to state their position before the Commission if exceptions 
are filed. 
In view of the small volime of automobiles moving eastbound, this 
reduction will cause little, if any, financial loss to the carriers. As 
seen above, they have ample space to carry an increased volume. recens 
quite likely, in the light of the expert testimony, that this rate rednc- 
tion will cause enough increase in volume to provide an increase! in 


revenue to the carriers. 


d. Books 


The outbound rate at which hardback books are transparted is the 
rate on books, N.0.S., of $70.75 per ton W/M. ‘The outbound rate om peper- 
backs, including comic magazines, is $58.50 per ton W. ‘The inbound rate 
on books is based on a scale according to value: 


The average rate, inbound, is about $35.50 which is only ome half the 
outbound rate. 

Shippers of paperback books and magazines testified at same Length 
in protest against the then $70 per ton rate. ‘They were confident that a 
reduction in the rate would cause an increase in exports. Thereafter, and 
presumably as a result of the hearing, the NAUK conference reduced the 
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rate to the present $58.50. While this is short of the reduction to $47 
originally urged by Hearing Counsel, based on the rate to Australia, it 
is a substantial reduction and Hearing Counsel in their reply brief with- 
drew their objections because they have concluded, and I agree, that the 
record does not require a finding that the new rate will be detrimental 
to commerce. 

The record establishes that the $70.75 rate on bound, hardback, 
books is inhibiting the export of this important commodity. Books, as 
an item of cargo, flow in substantial volume in both directions. ‘The 
U.K. imposes no import duty om books. The United States has a small, 
troublesome anxty of 3% on books. Wo other nation imposes a tariff on 
books. me to the disperity in rates and the depressing effect on Ameri- 
can exports of the high NAUK rate om bound books, the rate violates sec- 
tion 18(>)(5) and it mst be disapproved. 

Hearing Counsel suggest that a rate of $45.25 w/M would be the 
highest level that would not violate the statute. They arrive at this 
figure becanse this is the rate on books exported in the form of printed 
sheets, unbound, that are shipped in bundles, then cut and bound in Eng- 
tent The book shippers seek a rate of $22.50, but they did not fur- 
mish evidence to support such a great reduction. NAUK argues that it 
must be concluded fram the shipper testimony that any lesser reduction 
would not increase the exports. I do not so understand their view. ‘The 
$22.50 rate would cause a great increase in sales to U.K. customers, they 
said, but this does not mean that the $45.75 rate would not also be of 
substantial assistance. Hearing Counsel's suggested analogy with the 
unbound book rate is appropriate and it is accepted for the purpose of 
finding a level that will not be detrimental. As they point out, this 
rate also will discourage the shipment of books in the unbound state, 
thus benefitting that segment of American industry that furnishes the 


20/ This rate on unbound books is found, after long search, hidden in 
the M's in the NAUK tariff: "Material, printed, etc." 
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binding services. It is accordingly concluded that any rate on 
in excess of $45.25 per ton W/M will be unlawful. | 


| 
e- Fee albumen | 
Dried egg albumen is a by-product in the manufacture of cake mixes. 
Two exporters of this commodity testified at the hearing in objection to 
the rate of the outbound conference. The value of egg albumen is about 
$1.00 per pound and the HAUK rate is approximately 4.85 cents per pound, 
or about 5% of the value. The exporters operate on a profit margin of 
less than 5%. The principal competition of the American exporters in the 
British market are exporters from Red China. The competition is so keen 
that just a few cemts difference in price means a loss of the sale. One 
of the shippers who testified exports about 700 toms a year to the U.K. 
and the other one samewhat less than this. 
The outbound rate on this commodity was $42.50 per ton W/M at the 


| 
time of the hearing. This has been increased to $43.50 effective Jam- 


ary 30, 1968. ‘The inbound rate is 332/- per ton W/M, which comes to 
approximately $40. Tiere is a large disparity between the outbound rate 
of the NAUK conference and the rate from North Atlantic ports to the 
Continent. ‘he rate to Hemburg canes to 2k cents per pound. ‘he larger 
shipper does not like to use the non-conference lines, going to the Con- 
tinent, and then to England through transshipment, becanse the bacterial 


regulations make this difficult. Apparently egg albumen does not move 
westward in this trade, but dried vhole eggs moved west in substantial 
quantities in 1966. These campeted with eggs produced in the United 
States and the rate on these westbound is much lower than that eastbound. 
The shipper proved, in the words of Hearing Counsel, aeenrase: 
comparable to that to the Continent, would dramatically increase his 
sales." It was established that the higher outbound rate, as compared 
to the rate from a competing source, is impeding the export of this can- 


modity. We have here a substantial rate disparity and the impairment of 
| 
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exports and therefore Hearing Counsel's conclusion that the present 
rate is not detrimental to commerce cannot be accepted. Respondents did 
not came forward with any proof to explain or justify the rate disparity. 
The shippers of this commodity demonstrated that a reduction of at least 
1g a pound would enable them to increase their exports substantially and 
that they could increase their sales in the United Kingdom by 25% if 


they could sell for two or three cents per pound less. They can only 
make this reduction through a decrease in the freight rate. Reducing 
the rate to $30 per tom would bring about a reduction of slightly less 


than 1d¢ per pound. This rate will eliminate the disparity between the 
outbound rate and the rate to the Continent and will enable the shippers 
to make a meaningful increase in their exports. The existing rate mst 
be disapproved since it violates section 18(b)(5) and any rate in excess 
of $30 will similarly be deemed to be unlawful. 


ft. Bog bristles 

The eastbound noncomtract rate of NAUK comes to $2.65 per cubic 
Toot om hog bristles. The westbound rate at the time of the hearing, 
amounted to $2.37 per cubic foot. This cammodity is shipped in both 
directions from time to time. The American exporters of this commodity 
experience very heavy campetition in the United Kingdom from Red Chinese 
exporters. 

The freight rate does not appear to be impeding the flow of east- 
Dound cammerce in this camodity because the Meyer Line, a non-conference 
carrier to Continental ports, has a rate of $1.65 per cubic foot includ- 
ing transshipment to United Kingdom. The shipper who testified in this 
proceeding uses the non-conference carrier whose rate, as seen, is less 
than that of the westbound conference. It cannot be found, therefore, 
that the NAIK rate is impeding the flow of cammerce.| 


6- Meat offols 


The outbound rate on meat offals is $74 per ton, wW, and) the 
| 


inbound rate is 348/- per ton W/M or about $42. This camodity stows 


at 40 to 60 cubic feet per ton so the W/M rate translates to| something 
| 

a little under $53 per ton on a weight basis. ‘The rate on this com- 
| 

modity to the United Kingdom from Australia is $54.14 and fron Hew 


Zealand $63.62. Suppliers trom those countries compete with the fmeri- 


can exporters to the U.K. These same rates apply to continental Euro- 
pean ports from those countries. Fram South America the rate to the 
United Kingdor is $54.04 free in and stowed and fram South America to 
Continental European ports the rate is $60 free in and stowed. The 
rate fram North Atlantic ports to European Continental ports is $56.75 
per long ton. This product goes to Le Havre at $2.60 per 100 pounds 
on the same vessel that transports the camodity to London far $3.30 
per 100 even though the vessel stops first at London. | 
Very iarge quantities of meat offals are exported to United King- 
dom cach year, but the relatively high outbound rate has prevented sales 
and a lower rate would increase the exports of this commodity. The con- 
ference made ro explanation as to why the rate is substantially higher 
than the rate fran campeting markets end higher than the reciprocal 
inbound rate and higher than the rate to the Continent. | 
Again, Hearing Counsel do not urge that the rate be disapproved 
because they say it would be speculative to state that an outbound rate 
reduction would result in increased exports. This concelusion|is not 
supported by the record aud Hearing Counsel do not refer to eny testi- 
mony in its support. The testimony of record requires the opposite 


conclusion. 
| 
The witness on behalf of Armour end Company, a major shipper of 
this commodity to the United Kingdom testified as follows (Exhibit No. 
| 


107): 


In view of strong competition from Australia and New 
Zeaiend meat packers who can produce the same products 
cheaper than U. S. packers and who also enjoy lower rate 
of import duties, we solemnly feel that the current ocean 
freight retes fron U. S. ports to the United Kingdom on 
frozen variety meats should be reduced to the level of 
the rates to continental ports. 


The rates to U. K. are about three quarter cent per pound 

higher than to the continent and our Sales Department has 

many times advised that they could not sell in U. K. as 

our delivered price was one quarter cent or one half cent 

per pound Higher thar buyers were willing to pay. This 

would indicate if U. K. rates were at the same level as 

ontinentel rates, our quotations would many times result 

in sales that we cannot make under existing rates. 

The witness for International Packers, Ltd., testified that the 
retes to the Unitec Kingdom from North Atlantic ports should not exceed 
the rates to tne Continent since the costs of the steamship operators 
are ccmpareble on a voyage to the United Kingdom as to the Continent. 

He statec that the retes from competing market areas to the United King- 
dom are either the same o> slightly lower than the rates on the same 
mest items fram the Jnited States to the Continent. An exhibit attached 
to the testinony of the witness of Swift and Company, another large 
exporter of this product, states: 

The raves fran South America, New Zealand and Australia 

which ere considerably greater distance fram North Atlantic 

ports tc United Kingdom clearly indicate the unreasonableness 

of the present applicable rate of $74 from North Atlantic 

U. S. ports ts the United Kingda. 

Then in ansther letter attached to the testimony of this witness 
he states: 

We can say very definitely that a reduction in the ocean 

freight rete would increase our tonnage /to U-K./ via North 

Atlantic ports inasmch as this would e@ us somewhat com- 

petitive with other gateways. 

In these seme commnications and in his testimony, this witness, as 


well as cther witneeses, also raised the question of the reasonableness of 


this conference allowing only a 5% differential on container or trailer 
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shipments whercas the rate to the Continent includes a differential of 
10% for containers and trailers. | 
The $74 rate is shown to be unlawful on two counts: First, there 
is a disparity with the reciprocal inbound rate and this has caused an 
impairment of exports 3 secondly, the rate is higher then that peid by 
foreign competitors of these American exporters. ‘The respondents made 
no attempt to justify or explain this disperity nor the cnreasonsbly 
high rate except that an officiel of one of the steamship lines who 
testified on this subject stated that he considered the ace to be rea- 
sonable. This does not constitute justification of the disparities. 
The rate clearly violates sections 17 and 18(b)(5) end it must be dis- 
approvec. Here again we have concrete evidence of a rate + at i is sub- 


stantielly lover under which a large quantity of the Product moves. This 


is the rate of $57.75 fran North Atlantic ports to the Continent. In the 
absence of any proof to the contrary; we must assume that ee carriers 


are making a fair return et this rate. This is not to say that in every 


situation the rate of a carrier must be reduced to that of the lowest 
rate of any carrier on a Parallel route. It does mean that when @ car- 
rier's rate is found to be unlawful the Commission must accept the best 
evidence available to it as to what 9 reasoneble rate would be. In this 
instance, any rate in excess or the rate of $57.75 per long ton, W, wild 


be deemed to be uniawfui for tne reasons stated above. 
| 


Onions 


The onion is an important commodity in our exports to the United 
Kingdom. The United Kingdom is the chief consumer of onions exported 
from the United States. They are exported principally from New York 
state. We exported 500.000 bags of onions to the United Kingdom in 1965 
which had a value of over $600,000. The value of onions fluctuates over 
a rather wide range out, generally, the freight rate is about 20% of the 


value. The eastbound rate is presently $39.50 per weight ton, not 
| 
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refrigerated. It has gone up fram $32.50 which it was at the time the 
witnesses on this subject testified. The inbound rate is now 267/- per 
ton W which comes to approximately $32, the outbound rate being 2k4 
higher. 

The complaint of the onion exporters was not so much based on the 
disparity between the outbound and the inbound rate, although this 
inbound rate does furnish a useful basis of comparison even though 
onions are not imported from the United Kingdon. The basis of the com- 
Plains fact that the export rate from American North Atlantic 
ports is samewhet higher than the rate fran Canada, which is the chief 
competitor of the United States exporters. ‘The rate fron Canada to the 
Uncvcs Kingdon, according to the vestimony and exhibits in the record, 
is $27 2ron Moctresi and Quebec and $31 fram Toronto. The Canadians 
also have the benefit of paying the freight in Canadian dollars that 

& value of 93¢, American. 

Hearing Counsel ageir conclude, contrary to the preponderance of 
the credible evidence in the record, that American exports have not been 
smpaired ty reason of the freight rate. In their brief, Hearing Counsel 
acknowledzed that a professor at Corneil University who has made an 
exhaustive study of the onion industry, including the export industry, 


testified that the ocean freight rate on onions fran the United States 


the United Kingdom has impeded tne export of onions. An exporter who 


testified in the proceeding stated under cath that the importers in the 
United Kingdom tell him that if they had a better freight rate the Ameri- 
can exporter would do more business in the United Kingdom. Another 
exporter, whose exports have dropped fran 400,000 bags per year to 
100,000 bage in the last four years, testified that the United States 
could export 1,000,000 to 2,000,000 bags of onions to the United Kingdom 
per year if they were in a position to compete. These witnesses acknowl- 
edged that there are other factors such as import duties that make it 
difficult to campete but they stated that the freight rate is an impor- 


tant factor since it constitutes up to 20% of the total costs. 
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This end other testimony of onion shippers demonetrates that the 
freight rate is a contributing factor to our dwindling exports of onions. 
Az tn the cage of meat offels, the stendard by which the rate should be 
Judged and that which 16 sought by the exporters ie the ieee from came +. 


ing markets, in this instance in Canada, which ts $27 per ton. It is 


2ppropriate to consider the lower of the rates fran the two Canadian 


“urces, since the Canadian advantage in the exchange rete makes up for 
the difference. the present rete must be disapproved as it violates 
beth sections 17 and 18(b)(5) ana any rate which exceeds the $27 rate 


from Canada would have to be declered unlewfr1. 


i. Ilastic Sheeting 
The Waisen Consolidatea Mercantile Company exports up 6rades of 
plastic sheeting to the U.K. suck as thet used for furniture upholstering. 
One is 4 nyler vinyl laminate of high quality end a valne of 90 cents per 
yard while the other, not reinforced with fabric, is a plain vinyl having 

& valine of 22 cents per yard. WNAMK bes a single freight rete on plastic 
sheeting of $59.75 per ton W/M. This comes to 20% of the value of the 
cheaper material and Walsen estabiishea thet this rate is seriously inhib- 
iting the export or this material. ‘The NAWFA tariff hes a sliding scale 
for the rate on Plastic sheeting besed on the velue of the yerious grades. 
The inbound rate on the Plain vinyl having a value such as % shipped by 
Welsen is $33 per ton w/M. Respondent NAUK did not Justify or explain 
this disparity. Fearing Counsel contend, and I agree, that the rate 
Clearly violates section 18(b)(5) and i¢ must be disapproved! In order 
for this commodity to Ccampete in the U.K. market, the lower valued vinyl 
must have a lower rate then toss thes he ther Wines. Any new rate aconted 
by NAUK shall be based on the relative value of the various grades of 
plastic sheeting. as it is done in the inboua tariff, and such rates 
should not exceed those in the inbound tariff. The rete on the Plain 


vinyl sheli not exceed $33 per ton W/M. 


J. Rags 
J. Bisenber and Son exports approximately one and one-half million 
@ollars worth of rags to the U.K. each year. ‘These are used in the manvu- 
Tacture of bank note paper. The outbound rate on these rags at the time 
of the hearing was $32.50 per ton W and it has subsequently been increased 


to $35.50. ‘The inbound rate is $23.70, as found in the NAWFA tariff under 


"Cotton weste." A reduction of the outbound rate by 3 cent per pound 


would cause @ substantial increase in exports. Such a reduction would 
bring the outbound rate down to the level of the inbound rate. Respond- 
ents Cid not submit evidence to justify the disparity in the rates on 
this commodity. Their conclusion that there is a material difference in 
the commodity that moves westbound is not supported by the record. The 
rags being exported would carry the $23.70 rate shown in the NAWFA tariff 
under "Cotton Weste” (197s. per ton, W.). ‘The record demonstrates that 
although regs are presently being exported, NAUK's rate is impairing the 
movenest, there being positive evidence that a reduction in the rate 
would clearly result in increased exports. It is accordingly found that 
the NAUX rete on rags is so unreasonably high as to be detrimental to 
the camerce of the United States, in violation of section 18(b)(5). Any 
NAUK rate in excess of $23.70 per ton would violate the statutes, for the 


above reasons. 


k. Rubber buffings 

Chendye,  Inc., and its subsidiary, Chemdye Rubber Corporation, are 
both exporters in the fields of plastics, rubber, and chemicals. Both 
companies formerly exported scrap rubber (tire buffings) to the United 
Kingdom. Tire buffings are a by-product of the tire recapping process. 
The rubber is) puffed off the old tires. ‘The product is used in the United 
Kingdom for several products, primarily carpet underlay, doormats, auto.. 


mobile floormats. 


Chemdye began exporting tire buffings to the United Kingdon in 
early 1960 as a result of a business trip by the President of the cam- 
pany. Chemdye furnished bags and wrepping materials to sndepentent sup- 
pliers in various cities throughout the United States who collected and 
bagged these buffings. The buffings were sold to the Chemtiye corporation 
and delivered to the pier for export. Chemdye paid these independent 
suppliers from $17.50 to $19.00 per ton. The f.0.b. price quoted by 
Chemdye was about $28 per ton. this included the cost, materials, wharf- 
age and handling, and the campeny's profit. The rate et the time of the 
hearing was equal to the value of the material, $28 per ton W. It is now 
$29.50. | 

Chemdye has exported no buffings since June, 1966. ithen Chendye 
first began exporting tire buffings to the United Kingdon, this repre- 
sented about 50% of its business. At first, about three aoe of the 
tire buffings moved through North Atlantic ports. This ally decreased 


to about 50 to 60%, the remaining proportion being exported through the 
Gulf and South Atlantic ports. The tonnage exported by Chemaye seers to 
have decreased in almost direct proportion to NAUK rate tncreases, which 
were usually followed by similar increases by the Gulf Associated Freight 
Conference. This is demonstrated by the following table compiled fran 
Exhibits 94, 95 and 96: 


EXPORT OF TIRE BUFFINGS TO UNITED KINGDOM BY CHEMDYE AND CHEMDYE RUBBER FROM 
1960 THRU JUNE 1966 


Effective Effective Gulf Associated 


NAUK Rate Freight Conference Rate 
Tonnese te Rate Date Rate 


20,000 tons 2/18/60 $2.50/100 lbs. 3/22/60  $1.10/100 lbs. 
2/29/60 2.10 


21/1/62. 1.20 
1/ifé® 2.2 


1/ 1/62 28.25/22h0 lbs. 2/ 1/62 
1/ 1/62 
12/ 3/62 2h 12/2k/62 


10/19/64 1/ 1/64  1.20/100 ibs. 
10/ 1/64  25.50/22h0 lbs. 


1/ 1/65 28.00 
10/ 1/66 30.75 


Aithough Chemdye first began merketing its product to four purchasers 
in Englanc, by the first pert of 1966 there was only one left. ‘The Gulf 
conference increesed its rate effective October 1, 1966, although in this 
izstence the NAUK rate was not increased. As a result, Chemdye has been 
unable *> export eny more tire buffings. ‘The purchaser fel+ that whatever 
one conzerence iid the other would do. The purchaser wanted a standard 
cost without regard tc the source of the camodity. ‘Therefore, upon learn- 
ing that the rate was to be increased on at least part of the buffings sup- 
plied >y Chendye, its purchaser elected to purchase a similer comodity 
fron a German so The German price was already 20% lower than Chen- 


Gye's price; although Chemdye was still able to sell some of its product 


in the face of this competition. However, with the additional increase of 
the Gulf conference's rate, Chemdye was unable to get the purchaser to buy 


its product at that price. 


This commodity carries a "yellow label,” which means it is cor- 
sidered to be a fire hazard and requires special bendiing.| The confer- 
ence takes the position that this aione justifies a high rate, together 
with the fact that it tends to contaminate other cargo. Hearing Counsel 
insists that the pattern of rate increases and quantity shipped, as sho-n 
in the above table, indicates the stifling effect which AIK s previous 
rate increases has had on this company’s exports. Further, they say it 
is clear that NAUK's and the Gulf conference's increese of June 1, 1965, 
had left the rates at such & high level that any further increase could 
have hed no other effect than to drive Chemdye from the market. More- 
over, this effect is manifested by the fact that in the first six months 
of 1956, Chemdye exported only 1,200 tons, a significant arop fran 1965. 

Rearing Counsel contend and the record clearly demonstrates that 
NAUK’. rate on tire buffings of $28.00 (at the time the vriets were 
filed) is sc unreasonably high as to be detrimental to the commerce of 
the Unitea Stetes and is therefore unlawful. They urged the Examiner to 
disapprove any NAUK rate on this commodity in excess of $25-50, the rate 
in effect until June. 1965. 


| 
I have studied very carefuliy the contentions of Hearing Counsel 


with respect to this commodity, as well as all of their other conten- 


tions. Their arguments in this proceeding ere unusually compelling 
because of the thoughtful and moderate position they have taken on ell 


the issues herein, and the exceedingly thorough and capable! presentation 


of their case. However, in this instance I mst disagree with their 
view, as I have in certain other relatively minor issues herein, because 
I believe they have not fully related the facts to the statutory standards, 
insofar as this particular rate is concerned. | 

There ic no disputing the fact that Chemdye's misfortune in having 
the costs go up te the point where it cannot export the product is regret- 
table. It harts not only Chemdye, but it hurts the carriers, 4t hurts 


the United States balence of payments, and it has every harmful economic effect 


_%-f 


that flovs from a diminution of our foreign trading. However, this 
alone is not enoush to demonstrate that the rate violates the statute. 


© indicators I have seen convince me that the rate is not unreasonable. 


“yellow lebel" item, its rate is lower than the NAUK 


on ordinary scrap rubber (bundled sheets or large pieces) and lower 

the NAWFA rate on ebonite dust, a similar commodity. It has not 

shown that she freight rate is lower fran competing areas. 

One would think that these carriers, with their ships Sailing less 
har asi? Aili of cargo, would be able to fing & way to grant the small 
adjustment that is sought in the rate on this comodity. However, under 


the statutes this must be left to their own business judgment. 


S. L. Allen Company of Philadelphia lost a mmber of sales of 

‘tle Flyer sleds in 1966 becamse the NAUK conference deleted 
from its serif? the rate of $32.50, which, due to confusion within the 
conference renks, Srought sbout by the use of the old bugaboo, the "gen- 
eral cargo” 2 cemsed the 1.0.5. rate of $70.75 to be applied. While 
the comference chaimman testified that he imtended that the rate on 

29, apply when he eliminated the "sleq” rate, this actually 

Gidn't happen. One of the conference carriers quoted the $70.75 rate to 
Alien end even the Cheirmer:. im the course of correspondence resulting 
from Allen's protest, eared to tacitly agree that $70.75 was the new 
rate. 

The <eriff is confusing on this commodity, to say the least. 
Doubiing the rate on sleds, without any justification, is such an uncon- 
sclonable increase ag to prove, ipso facto, the unreasonableness of the 
vate. In acdition, the $70.75 outbound rete is much higher than the 
$32.75 inbound rate on toys. The rate has caused detriment to commerce 
by inhfoiting the export of sleds. For these reasons the rate must be 


disepproved under section 18(2)(5) and the former rate reinstated, since 
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| 
the former rate is approximately the seme as the inbound rate and it 
is the rate required by the shipper in order to export the sleds. 


m. Toys 
The manufacturers of Ideal, Structo, Gilbert, Flayschool and other 
well-known toys testified at the request of Hearing Counsel. ‘The Ameri- 
can importer of the Matchbox line of toys from U.K. testified at the 
request of NAWPA. 

The outbound rate at which most toys move is $35.50 per ton W/M. 
This is about 33 1/3% of the value of the toys, on the average. ‘The rate 
from Canada to U.K. is $20 and this disparity has lost American exporters 
business in the British market. It has also resulted in Apericen fires 
licensing the manufacture of their designs in Canada for epee to U.K. 

The HAWFA rate on the toys that exceed & 200 in value per freight 
ton is 273/-, or about $32.40 when the 1/13/68 increase of 0% is added. 
The United States toy manufacturers export about $3,000,000 worth of toys 
out of a total of $1 billion worth manufactured each year, | or-about: 30%. 
British toy manufacturers export about 60% of the toys they make. 

It is true, as respondents estate, that other factors such as 
British import duty, high mark-up in their stores, the 10$| British sur- 
charge on imports, and other factors make it difficult for|/the American 
toy exporter to campete. Our costs are no higher than those in Canada, 
however, except for the Commomvealth preference in import duties. Yet 
the Canadians successfully export American toys and same of our exporters 
ship out of Canada. Market research conducted by the Playschool people 


| 
resulted in their concluding that the freight rate to U.K.|was prohibi- 


tive. Another manufacturer testified that he could get a foothold in U.K. 
if the rate were the seme as that from Canada. 
When judged by the standards of the Act, it is readily seen that 
this rate is “unjustly prejudicial to exporters of the United States as 
compared to their foreign campetitors" in violation of section 17 and 


-%-A 


must de held to violate the statute. The rate also violates the stan- 
@ards of section 18(b)(5). Any rate in excess of the rate from Canada 
would have to be disapproved, in these circumstances. 


/ 
n. Other ccemodities 


It should be noted that investigators for the Commission testified 
at the hearing that the NAUK rates on several commodities were said by 
the exporters of these to be so high that they are probably impeding 
exports. ‘These include Balloons, Candy, Copper, Zine, Lead, Tires, 
Hospital Bquipment, and Construction Machinery. The testimony is inade- 
quate to fom the basis of adverse findings relative to these rates, but 


the Camission's staff should maintain particular watch on these rates 


and their effect on commerce. 

The cutbound rates on Nuts and that on Lobster were reduced during 
the course of and probably as a result of this proceeding. ‘There is also 
evidence that this proceeding has alerted shippers to the fact that the 
rates in the reciprocal trade should be considered when a rate request is 
mace. ‘The outbound conference has also became sensitive to this standard 
of comparison. For example, the NAUK rate‘on china was reduced substan- 
tially to bring) it in line with the level of the inbound rate. 

The only inbound rate that came under attack was the rate on lead, 
but HAWFA, pursuant to the testimony herein, has now reduced that rate 
and it is no longer being protested. 

Before leaving the discussion of the rates on particular commodi- 
ties that were brought up in the course of the hearing, it will be of 
interest and relevance to mention the freight rate on tobacco, the 
heaviest-moving commodity eastbound. ‘The tobacco industry has a rate 
camittee that negotiates the NAUK rate with the conference committee. 
They enjoy a friendly relationship with the conference and meet with the 


21/ official notice has been taken of the tariffs of the two respondent 
conferences. 
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conference committee rcgulerly cither in Richmond or in New York, under 
most corcial cireumetances, where they negotiate the rates on tobacco. 

2% appears thet the tobacco group ie quite successful in ito negotiations 
witu the conference, for the freight rete on tobacco is the equivalent of 
Cl4.42 per ton, M. It is actually freighted on a weight basis since the 
rounded casks are difficult to measure, but it is a “measurement” cargo, 
staring 120 cubic feet, or 3 measurement tons, to the weight ton. 

The -rked contrast between this rate level and that on every other 
commodity discussed herein is significant, even assuming thet every rat- 
ing factor would call for a low rate on this cammodity. An pure of dis- 
parity pervades the tariff when this commodity moves at $14.42 while the 
rate on books is $58.50; fruit, about $48; automobiles, $32.50, and so 
forth. An increase in the tobacco rate is not proposed, butj)as long es 
such a low rate has been adopted by the conference on this heavy mover, 
it cannot justifiably complain of the modest adjustments required herein 

S on relatively low-moving commodities to eliminate this imped- 
gence to the export commerce. | 
he marked difference in the conference practices and attitudes 
vis-a-vis the tobacco group and other large shippers, as compared to the 
sncll snipper; is equally significant. Same of the latter testified that 


Shey approach the conference deferentially, "hat in hand," as suppliants 
for the conference's good favor in order to get a rate that will permit 
them to do business. It is manifest that the Comission mst add the 
woisht of its regulatory function to the shippers' side of the scale in 
order to counterbalance this unequal bargaining position that| has pre- 
vailed as a result of the monopolistic position enjoyed by the conferences 
as a result of sections 15 and 14(b). ‘The latter section antes ocean 
carriers to use exclusive patronage comtracts. And, as pointed out 
corlier, the Commission will not stay its hand until it is confronted with 


if 
overwhelming proof of neon brilliance that the conference or carriers have 


feiled in their responsibilities. ‘The surrounding conditions | are such 
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thet such ironclad proof will seldom, if ever, be presented. However, 


bis need not prevent enforcement of the Act. 


xx. Freight Rates as Trade Barriers 


of an official of the Treasury Department established 
S record that it is not the policy of the United States 
rave regulation in international commerce as a trade barrier. 
ond urgent need to protect the stability of the dollar by bring- 
ing about a less unfavorable balance of trade and of payments has not led 
us to require higher freight rates on imports. We have recently seen 
great resisvamce in the Congress to import trade barriers » even in the 
form cY import duties or quotas. No one involved in this proceeding has 
urged what an increase be required in the NAWFA rates. As seen above > 
MAWES. 22s voluntarily increased all rates, in part, it can be concluded, 
because of this proceeding. 
fs this decision is being prepared, the faltering British economy 
has resulted in a severe retrenchment of their military camitments and 
overseas spending of all kinds. Needless to say, the United States has 
no more important ally and friend than the United Kingdom. Our defense 
enc economies are intertwined. However, commercial competition between 
vhe people of these or of any two nations should not be influenced by 
artificial freight rates in either direction nor hampered by an attempt 
to regulate such rates for the purpose of giving a preference to the can- 
merce of a particular country or, in the case of reciprocal trades, in a 
particular direction. Sucn objectives have not influenced the decision 


on ony of the issues in this procceding. 


Thanks to those who participated on both sides » this procecding 
has revealed and gethered together more information concerning occan 


rates in a trade in our foreign commerce than has ever been acsembled 


neff 


‘pefore. This is the first investigation of this type under the Shipping 
Act. The exposure of these rates and prectices to the spotlight of pub- 
lic inspection has, even prior to decision, resulted in sevé¢rel important 
voluntary reforme in the tariffs of the regpondent conferences and ulti- 
mately should result in benefits to both shippers and carriers. In 
future proceedings of this nature, involving other trades, the parties 
will profit from the experience gained here, and they will be assisted 
by the added guidelines that will result fran this proceeding. Such pro- 
ceedings therefore will not need to be so protracted in the | future. 
Through these proceedings, any of which may bring oct special areas of 
uncertainty, the Comission will formulate Stional building bdiocks, 
such as the Docket 1114 rule, to provide a structure of prettical stan- 
dards and guidelines end give increasing velue to section 16(b)(5) and 
the other provisions of the Act relating to carrier rates aa tariffs in 


our foreign commerce. 


X. Ultimate Conciusions 


The general stracture of ail the rates in the NAUK tertfs does not, 
overall, exceed that of the NAWFA tariff to such an extent that it vio- 
lates the Act. | 

{re general cargo N.O.S. rate and the N.O.S. rate listed under par- 
ticuler commodities, in the amount of $70.75, in the NAUK tariff is so 
unreasonably high es to be detrinental to the commerce of the United 
States in violation of section 18(b)(5). Such rate having been estab- 
lished by a conference of carriers, and being detrimental to the commerce 
of the Unitel States ond contrary to the public interest, also violates 
section 15 and it is disapprovec. It is further found and Sonetoaed that 


| 
any such N.0.S, rate or rates in excess of $55 per ton w/M, | or the equiva- 


lent weight rete, will violate the said statutes, except where 1 5/8% of 


| 
the valuc of one ton of the cargo exceeds $55 in which event the rate may 


ve 1 5/8% cf such value. yl 


e level applicable to certain commodities moving in 
uantities less than 100 tons per year are, collectively, so unreasonably 
GR as to be detrimental to the commerce of the United States in viola- 

of section 15(b)(5) and, in addition to being detrimental to this 
commerce, they are contrary to the public interest and for tnese reasons 
whey also vt-> (te section 15. In addition, the rates on this category of 
carge are so much higher, overall / than the NAUK rates. overall, on cam- 
avies that move in greater’volume and rates in the reciprocal trade, 
that the said NAUK rates on the low-moving commodities are unjustly dis- 
eriminatory end unfair between shippers in violation of section 15. ‘The 
rates on the said commodities, being those that presently exceed $55 per 


von es freighted on those commodities that have moved in a volume less 


vhean 100 tons per year, shall be reduced | to $55 in order to correct the 


Gisperity between the said rates > overall, and the NAUK rates on cam- 
modities moving in quantities Greater than 100 tons per year, and the dis- 
parity between the sand rates, overall, on this category of commodities 
end the rates on the equivaient category of commodities, as well as the 
wire rate structure, in the NAWFA tariff. 

The rates on certain individual. camodities in the NAUK tariff are 
SO unreasonably high as to be detrimental to the camerce of the United 
States in viclation of section 18(b)(5); and for that reason, plus the 
further reason that they are contrary to the public interest, they also 
violate section 15 and they are disappreved. The said commodities are 
shom in the following list, together with the present rate and the high- 


est rate level that will not he deemed to violate these statutes: 


Commodity Present Rate New Rate 
1. Apples and Pears $ 1.05 per carton To be agreed to 
\ -95 pailetized between shippers 
$44.25 per ton W/M and the conference. 
2. Automobiles $32.50 per ton W/M $27.50 per ton W/M 
3. Books-bound $70.75 per ton W/M $45.25 per ton w/M 


4. Egg Albumen $43.50 per ton W/M $30.00 per ton W/M 
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Commodity Preeent Rate Hew Rate 


5. Meat offels $74.00 per ton W/M $57.75 per ton WA 


6. Onions $39.50 per ton w $27.00 per ton W 


7. Plastic sheeting $59.75 per ton W/M ‘To be reduced to MAWFA 


level. 
I 


8. Rags $35.50 per ton w $23.70 per ton W 
9. Sleds $70.75 per ton W/M $32.50 per|ton w/M 


| 
10. Toys $35.50 per ton W/M $20.00 per| ton w/M 


The rates on some of the above commodities also violate 
for the reasons set forth earlier in this decision. 


NAUK shall file tariff chenges immediately, cancelling | 


section 17 


rates on the above-listed camodities end substituting therefor the rates 
| 


shown in the column on the right in the above list. The rate on apples 
| 


and pears shail be negotiated with the shippers and the revised rate shall 


be filed within 120 days. if agreement cannot be reached, this matter 


shall be brought to the attention of the Comission. 


Not later than 120 days efter the entry of the order in! 


| 
ing, NAUK shell file revisions to its tariff to effect the changes in the 


N.0.S. rates and its rates on commodities that moved in quantities less 


| 
then 100 tons in 1965, in accordance with the conclusions described above. 


An eppropriate order shall be entered ct this time, but 


this proceed- 


ing will not be discontinued, pending further order of the Commission. 


| 
| 


Eko: 


E. Robert Seaver 
Presiding Exeminer 


Washington, D. C. 
January 30, 1968 


